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1.1

1.2

1.3

SECTION ONE

INTRODUCTION, TERMS AND ACRONYMS, KEY DATES

INTRODUCTION

The Hawaii Department of Health, Communicable Disease and Public Health Nursing
Division, Harm Reduction Services Branch, HIV Drug Assistance Program (HDAP) is
soliciting sealed proposals to establish a contract for Pharmacy Benefits Manager (PBM)
services to meet the specific pharmacy needs of HDAP. Any award will result in a
contract for HDAP Pharmacy Services for use by HDAP in providing medication
assistance statewide to eligible persons living with HIV.

CANCELLATION

The Request for Proposals (RFP) may be cancelled and any or all proposals rejected in
whole or in part, without liability to the State, when it is determined to be in the best

interest of the State.

TERMS AND ACRONYMS USED THROUGHOUT THE SOLICITATION

ARV
AWP
BAFO
Client

CMS
cOoB
CONTRACTOR

Cost share

CPO
Department
DOH

FDA

GC

GET
GP
HDAP

means

means

means

means

means

means

means

means

means

means

means

means

means

means

means

means

Antiretroviral (medication)
Average Wholesale Price
Best and Final Offer

An individual approved by HDAP to receive HDAP
services

U.S. Centers for Medicare and Medicaid Services
Coordination of Benefits

The single entity contracted to provide services
requested herein

Insured individual’s remaining cost not covered by
insurance: deductible, co-pay, co-insurance

Chief Procurement Officer

Hawaii Department of Health
Hawaii Department of Health

U.S. Food and Drug Administration

General Conditions, issued by the Hawaii Department of
the Attorney General

General Excise Tax
General Provisions

Hawaii HIV Drug Assistance Program; a program of
Hawaii Department of Health, Communicable Disease
and Public Health Nursing Division, Harm Reduction
Services Branch
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HIV
HRS
HRSA
HST
NCPDP
NDC
NPI
Offeror

PBM
PCN
PHS
PLWH

Procurement
Officer

Quest
RFP
Rx BIN
State

TrOOP

means

means

means

means

means

means

means

means

means

means

means

means

means

means

means

means

means

means

Human Immunodeficiency Virus

Hawaii Revised Statutes

U.S. Health Resources and Services Administration
Hawaii Standard Time

National Council of Prescription Drug Programs
National Drug Code

National Provider Identifier

Any entity submitting a proposal to provide services
requested herein

Pharmacy Benefits Manager

Pharmacy Benefit Processor Control Number
U.S. Public Health Service

Person(s) Living with HIV

The contracting officer for the State of Hawaii, State
Procurement Office

Hawaii Medicaid and Medicaid managed care plans
Request for Proposals
Prescription Benefit International Number

State of Hawaii, including its departments, agencies, and
political subdivisions

Medicare True Out-of-Pocket Cost; the expenses that
count toward a person’s Medicare drug plan out-of-
pocket threshold. Amounts paid by HDAP are counted
toward individuals’ TrOOP.
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1.4

15

RFP SCHEDULE AND SIGNIFICANT DATES

The schedule represents the State’s best estimate of the schedule that will be followed.
All times indicated are Hawaii Standard Time (HST). If a component of this schedule,
such as "Proposal Due date/time" is delayed, the rest of the schedule will likely be
shifted by the same number of days. Any change to the RFP Schedule and Significant
Dates shall be reflected in and issued in an addendum. The approximate schedule is as

follows:
Release of Request for Proposals 11/20/2018
Pre-proposal Conference 12/7/2018
Due date to Submit Questions 1/7/2019
State’s Response to Questions* 1/15/2019

Proposals Due date/time

1/23/2019, 2:00 pm

Proposal Evaluations

January-February 2019

Discussion with Priority Listed Offerors (if necessary) February 2019
Best and Final Offer (if necessary) February 22, 2019
Notice of Award April 1, 2019

Contract Start Date

July 1, 2019 or State’s

Notice to Proceed

PRE-PROPOSAL CONFERENCE

The purpose of the pre-proposal conference is to provide Offerors an opportunity to be
briefed on this procurement and to ask any questions about this procurement. The pre-
proposal conference is not mandatory; however, Offerors are encouraged to participate
to gain a better understanding of the requirements of this RFP.

Offerors are advised that anything discussed at the pre-proposal conference does not
change any part of this RFP. All changes and/or clarifications to this RFP shall be done
in the form of an addendum.
The pre-proposal conference will be held by tele-conference as follows:

Date: December 7, 2018

Time: 10:00 a.m. HST
866-505-4121

Call-in number:

Conference ID: 8087339010#
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1.6

QUESTIONS AND ANSWERS PRIOR TO OPENING OF PROPOSALS

All questions shall be submitted by the due date specified in Section 1.4, RFP Schedule
and Significant Dates, as amended.

The State will respond to questions through Addenda/Amendments by the date specified
in Section 1.4, RFP Schedule and Significant Dates, as amended.
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211

21.2

213

SECTION TWO
BACKGROUND AND SCOPE OF WORK

PROJECT OVERVIEW AND HISTORY
Background

HDAP was established in 1989 to provide medications to PLWH who lack adequate
access to prescription medications through other sources. HDAP provides medications
for treatment of HIV, treatment and prophylaxis of opportunistic infections, and the
management of side effects and co-occurring conditions. Medications provided are FDA-
approved and are intended to be prescribed based on current PHS guidelines. HDAP
uses state and federal resources to ensure access to medications by purchasing
medication for eligible individuals who lack insurance coverage for the medication, or by
paying costs secondary to insurance (i.e., deductibles, copays, co-insurance) to ensure
that eligible individuals are able to access medications partially covered by insurance.
HDAP provides access to medications by covering medication-related costs on behalf of
eligible PLWH when the costs are not covered by other payers, such as private
insurance, Medicaid, or Medicare. As with all services provided through the Ryan White
HIV/AIDS Treatment Extension Act of 2009, HDAP is the payer of last resort.

To become an HDAP client and receive HDAP services, an individual must:

e Reside in Hawaii

o Be HIV positive

o Be unable to access medications through other sources, or need assistance with
the cost of accessing medications through other sources
Have income at or below 400% of the federal poverty level for Hawaii

o Be enrolled in the case management program of one of the agencies funded by
the State to provider HIV case management services

Current Services

HDAP currently contracts with a single dispensing pharmacy to fill all HDAP
prescriptions. The pharmacy is located in Honolulu and provides medications to HDAP
clients primarily by mail. The services being solicited herein represent a significant
change in the delivery of HDAP pharmacy services. The transition to new services must
be done in a way that minimizes confusion, frustration, and inconvenience to current
HDAP clients, and avoids any interruption in HDAP clients’ access to their medications.

Historical Demand

The level of demand for HDAP services can fluctuate depending on many factors and
can be difficult to predict. Historically, the demand increases over time. Over the past
several years, there has been an increase in the proportion of HDAP clients with
insurance coverage for medications. As a result, the demand for HDAP as primary
coverage has been decreasing, while the demand for HDAP coverage secondary to
insurance has been increasing. In addition to fluctuations in demand, increases or
decreases in funding may impact the level of service HDAP is able to provide.
Information on recent levels of service delivery by HDAP is provided is provided below.
Overall, HDAP anticipates stable or modest increases in demand for services during the
upcoming contract term and projects adequate funds to meet demand. Nonetheless,
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actual service delivery during the upcoming contract term may be significantly greater or

less than recent service delivery.

HDAP Service Data: January to December 2017 and January to June 2018

Clients Served

1st half
Clients Served 2017 2018
HDAP Primary 86 70
HDAP Secondary 209 206
Primary and Secondary 29 16
Total 324 292
Claims on which HDAP was Primary
1st half
HDAP Primary Claims 2017 2018
ARV, brand 1,103 470
ARV, generic 4 21
ARV, subtotal 1,107 491
non-ARV, brand 138 81
non-ARV, generic 379 120
non-ARV, subtotal 517 201
Total 1,624 692
Claims on which HDAP was Secondary
1st half
HDAP Secondary Claims 2017 2018
Medicare fills 2,116 1,190
non-Medicare fills 2,564 1,081
Fills, total 4,680 2,271
Secondary Charges | $577,208 | $435,715

2.1.4 Public Health Function of HDAP

HDAP is a public health program prioritizing medication adherence and retention in
medical care, not only for the benefit of the HDAP client, but also for the broader public
health benefit of reducing HIV transmissions. As such, the pharmacy service needs of
HDAP are different from most pharmacy payers, which are typically commercial and
public-sector insurers. HDAP is not insurance. HDAP has functions, interests, and
priorities that may be very different from those of other payers contracting with a PBM.
HDAP therefore seeks a contractor that will be responsive to the priorities of HDAP.
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2.2

2.21

2.2.11

2.2.1.2

2213

2.2.2

2.2.21

2222
2223

223

2.2.31

2.23.2

2.2.3.3

224

SCOPE OF WORK

Pharmacy Network

The CONTRACTOR shall maintain a robust pharmacy network that includes retail
locations statewide, specialist pharmacies with expertise in HIV, and delivery by mail.
The HDAP pharmacy network shall include pharmacies that are in-network for
pharmacy coverage offered by:

e Hawaii Medical Services Association (HMSA)

e University Health Alliance (UHA)

e Hawaii Medical Assurance Association (HMAA)

e All Quest plans

e All or nearly all Medicare plans offered in Hawaii
Kaiser Permanente is a significant provider of HIV care in the state, providing Quest,
Medicare, group and individual insurance plans. The CONTRACTOR shall include
Kaiser Permanente in the HDAP pharmacy network.
Pursuant to §431R-2, HRS, the CONTRACTOR shall maintain an open enrollment
process that will allow additional pharmacies to enter the network.

Electronic Claims Processing

The CONTRACTOR's electronic claims processing shall allow pharmacies to
perform online adjudication and split billing, resulting in neither pharmacies nor
clients being required to submit manual claims for secondary payment.

The CONTRACTOR shall maintain, for HDAP, a unique Rx BIN and a unique PCN.
The CONTRACTOR shall comply with NCPDP standards for pharmacy drug claims
and coordination of benefits (located at http://www.ncpdp.org/).

Primary and Secondary Payer Coordination

The CONTRACTOR shall allow for coordination of primary and secondary payers of
prescription claims. The CONTRACTOR shall have the ability to transmit primary
and secondary insurance information to pharmacies.

For clients with insurance coverage for medications, the CONTRACTOR shall bill
HDAP secondary to insurance for eligible dispenses of HDAP formulary medications.
Amount billed to HDAP shall be the client’s cost share as determined by their primary
insurance benefit. Cost share to be billed to HDAP includes deductible, co-pay and
co-insurance amounts, as well as any full costs during Medicare coverage gaps.

For insured clients whose insurance denies coverage for an HDAP formulary
medication, the CONTRACTOR shall obtain HDAP approval to bill HDAP as primary.
For clients without insurance coverage for medications, the CONTRACTOR shall bill
HDAP as the primary payer at the amount established in the contract (see Offeror
form).

Medicare Coordination of Benefits
The CONTRACTOR shall coordinate coverage and benefits with insurance providers
including Medicare Prescription Drug Plans and shall ensure that applicable

expenditures are credited toward meeting clients’ TrOOP expenditure requirement.
The CONTRACTOR shall participate in electronic data exchange processes, as
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2.2.5

2251

2.25.2

2253

2.2.6

2.2.7

2.2.8

specified by CMS, for reporting enrollee TrOOP expenses to the CMS COB
contractor. The CONTRACTOR must have the ability to coordinate benefits with all
Medicare drug benefit plans (Part C and Part D) offered in the State of Hawaii,
without discrimination, based upon the plan in which the individual is enrolled, as
authorized by the COB guidelines. The COB guidelines and the updates thereto are
available at: https://www.cms.gov/Medicare/Prescription-Drug-
Coverage/PrescriptionDrugCovContra/

Payer of Last Resort

Prescription claims shall pay with HDAP as final payer based on other payers’
payment of claim.

The CONTRACTOR shall identify and report to HDAP, clients’ eligibility for other
payers, including, but not limited to Medicaid, Medicare, and private insurance.

The CONTRACTOR shall implement a process for ongoing screening of HDAP
clients for other prescription coverage and shall verify other coverage before
coordinating payments. The CONTRACTOR shall ensure that insurers are billed
prior to billing to HDAP. The HDAP shall be the payer of last resort.

The CONTRACTOR shall have a process for back billing Medicaid or other insurers
when an HDAP-enrolled client is found to have had coverage at the time of a charge
to HDAP, either due to retroactive eligibility or eligibility that was missed at the time
of dispense. If the dispense can be covered by the other payer, the charge to HDAP
must be reversed and rebilled to the other payer.

Activities to Improve Client Outcomes

Offerors shall describe services to support improved client outcomes that the Offeror
would provide, including those relating to patient compliance, disease management,
drug use reviews, and provider education.

Communication with HIV Case Manager

The CONTRACTOR shall have a mechanism to ensure the ability to share
information with HDAP client’s case manager as an authorized representative, when
the client provides this authorization.

HDAP Formulary

The CONTRACOR shall have mechanisms in place to restrict dispenses to only
those medications on the HDAP formulary. HDAP shall not be liable for coverage of
a medication that is not on the HDAP formulary at the time of dispense. The
CONTRACTOR shall also ensure that HDAP clients are protected from unanticipated
charges for non-formulary medications. For an HDAP client presenting HDAP
coverage for a medication not on HDAP formulary, HDAP coverage must be denied
before the medication is released to the client so that, if the medication is released, it
is with the client’s understanding and agreement of the cost the client shall be
responsible for paying, and that the amount cannot be covered by HDAP.
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2.2.9

2.2.10

2211

2.212

2.2.12.1

Help Desk

The CONTRACTOR shall maintain a help desk that will provide technical assistance
to pharmacies and HDAP for billing, claims, eligibility, and other programmatic
issues. At a minimum, technical assistance must be available between the hours of 7
a.m. — 9 p.m. HST Monday through Saturday.

Customer Service Support

The CONTRACTOR shall provide a twenty-four (24)-hour toll-free telephone line with
access to on-call customer service support for client questions and customer service.

Access to Claim System

The CONTRACTOR shall provide HDAP staff with secure, electronic access to the
CONTRACTOR’s claim system including:

1) Client enrollment status;

Real-time claim tracking/history;

Medication formulary and pricing information;

Client benefit level information;

Client prescription history;

Prior Authorization; and

Pharmacy locator.

JegLer

Reporting

The CONTRACTOR shall provide the following reports to HDAP. Reports shall be in
a format compatible with Microsoft Excel, and shall be electronically transmitted to,
or downloadable by, HDAP is such a way that data security is ensured.

Dispensing Report

All prescriptions filled under this contract shall be reported to HDAP. Monthly

dispensing reports are due within thirty (30) days of the end of the month. The

monthly dispensing report shall contain the following fields for each medication

dispensed:

1) Date of service;

2) patient identifying information (name, DOB, HDAP-assigned patient identification
number;

Dispensing pharmacy’s ten-digit NPI;

Prescription number assigned by the pharmacy;

Refill number;

NDC number for the medication;

Medication name;

8) Quantity dispensed,;

9) Number of days supply;

10) Name of prescribing medical provider;

11) Amount of charged to HDAP;

12) Benefit level (HDAP primary; or HDAP secondary to other payer(s));

13) Primary payer if not HDAP;

Jegse
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22122

22123

22124

22125

2.213

2214

14) Total charge for medication inclusive of the amount charged to HDAP and/or
amount charged to other payers (for secondary payer charges only); and
15) Whether or not the claim is Medicare-related.

Drug Pricing Report:

The CONTRACTOR shall provide, at least quarterly, drug pricing for medication on
the HDAP formulary.

Incident Report

The CONTRACTOR shall report all privacy and security incidents to the HDAP office
within twenty-four (24) hours. Offeror must describe in its proposal how it will ensure
this requirement is met.

Denied coverage report

The CONTRACTOR shall report instances in which HDAP coverage is denied and
reason for denial, including but not limited to, inactive HDAP enrollment; non-
formulary medication, refill too soon.

Drug Use Review Report

The CONTRACTOR shall report Drug Use Review activities and findings.
Client Confidentiality

The CONTRACTOR shall assure that information and data obtained as to personal
facts and circumstances related to HDAP clients will be collected and held
confidential, during and following the term of this contract, and will not be divulged
without the individual’'s and HDAP’s written consent and only in accordance with
federal law and HRS. Contractors who utilize, access, or store personally identifiable
information as part of the performance of a contract are required to safeguard this
information and immediately notify HDAP of any breach or suspected breach in the
security of such information. Contractors shall allow the HDAP and the Department
to both participate in the investigation of incidents and exercise control over
decisions regarding external reporting.

Quality Management and Monitoring

The CONTRACTOR shall have quality management systems in place to assure, at a
minimum, that appropriate reviews are scheduled and conducted; that all data and
reports are prepared and reviewed for quality control and are provided within the
time frames specified. The Offeror must provide a detailed description with it
proposal of its current quality management systems.
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2.215

2.2.16

23

Transition Plan

The CONTRACTOR shall implement a work plan for transitioning current HDAP
clients from the existing provider of HDAP pharmacy services into the new program
within sixty (60) days, and without interruption of medication supply.

Offerors shall describe their approach to such a transition plan. Including:

1) Steps for transitioning existing clients;

2) How clients, case managers, and prescribers will be informed of changes in how
HDAP clients will access medications;

3) Mode of distribution of HDAP pharmacy benefit card;

4) Tentative timeframes; and

5) Experience implementing similar transitions.

Business Continuity Plan

The CONTRACTOR shall have a business continuity/back-up plan for coordinating
services to HDAP-enrolled clients in the event of a national, state or local emergency
that precludes normal operations and procedures established under this contract.
This plan shall include remote data back-up process and storage location. A copy of
the plan shall be included in the Offeror’s response.

CONTRACTORSs must have the willingness and financial capability to continue to
meet the needs of the HDAP under the terms of this contract in an uninterrupted
manner during any unforeseen delays in reimbursement from the State.

HAWAII DEPARTMENT OF HEALTH RESPONSIBILITIES

1) Eligibility - HDAP shall determine individual’s eligibility for HDAP services and
shall provide updated eligibility information to the CONTRATOR in a manner
and form mutually agreed upon by HDAP and the CONTRACTOR.

2) Formulary — HDAP shall maintain a formulary listing medications that can be
covered by HDAP. HDAP formulary is subject to change. HDAP shall provide
the formulary to the CONTRACTOR and shall provide prior notice of any
changes to the formulary. All formulary decision shall be made by HDAP,
however, HDAP would request the CONTRACTOR’s input and consultation
regarding specific formulary management issues. The CONTRACTOR shall
have no discretion to change the formulary. The current HDAP formulary is
included in the Exhibit E. Historically, the HDAP formulary has expanded over
time; in most situations, medications that have been removed from the
formulary have been removed either because US distribution had ceased, or
because current guidelines recommend that they no longer be used in
PLWH.

3) Client Materials - HDAP shall review and approve any HDAP-specific written
materials before the CONTRACTOR provides such materials to any HDAP
client. This shall include information about the transition to new HDAP
pharmacy services and cards that the CONTRACTOR will issue to HDAP-
enrolled clients for use in accessing HDAP coverage at participating
pharmacies.
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25

TERM OF CONTRACT

The contract shall be for a period of twelve (12) months and is intended to begin
approximately on July 1, 2019 and end on June 30, 2020.

Unless terminated, the Contractor and the State may extend the term of the contract
for five additional twelve-month periods or portions thereof without the necessity of
re-soliciting, upon mutual agreement in writing at least sixty (60) days prior to the
expiration of the contract. The contract price or commission paid to the Contractor for
the extended period shall remain the same or as described in the offer.

When interests of the State or the Contractor so require, the State or the Contractor
may terminate the contract for convenience by providing six (6) weeks prior written
notice to the other party.

CONTRACT ADMINISTRATOR

For the purposes of this contract, Kevin Nomura, Public Health Administrative

Officer, Harm Reduction Services Branch, (808) 733-8397, or authorized
representative, is designated the Contract Administrator.
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3.1

3.2

3.3

3.4

SECTION THREE

PROPOSAL FORMAT AND CONTENT

OFFEROR’S AUTHORITY TO SUBMIT AN OFFER

The State will not participate in determinations regarding an Offeror's authority to sell a
product or service. If there is a question or doubt regarding an Offeror's right or ability to
obtain and sell a product or service, the Offeror shall resolve that question prior to
submitting an offer.

REQUIRED REVIEW

3.2.1 Before submitting a proposal, each Offeror must thoroughly and carefully
examine this RFP, any attachment, addendum, and other relevant document, to
ensure Offeror understands the requirements of the RFP. Offeror must also
become familiar with State, local, and Federal laws, statutes, ordinances, rules,
and regulations that may in any manner affect cost, progress, or performance of
the work required.

3.2.2 Should Offeror find defects and questionable or objectionable items in the RFP,
Offeror shall notify the Harm Reduction Services Branch in writing prior to the
deadline for written questions as stated in the RFP Schedule and Significant
Dates, as amended. This will allow the issuance of any necessary corrections
and/or amendments to the RFP by addendum and mitigate reliance of a
defective solicitation and exposure of proposal(s) upon which award could not be
made.

PROPOSAL PREPARATION COSTS

Any and all costs incurred by the Offeror in preparing or submitting a proposal shall be
the Offeror’s sole responsibility whether or not any award results from this RFP. The
State shall not reimburse such costs.

TAX LIABILITY

3.4.1 Work to be performed under this solicitation is a business activity taxable under
HRS Chapter 237, and if applicable, taxable under HRS Chapter 238. Contractor
is advised that they are liable for the Hawaii GET at the current 4.5% for sales
made on Oahu, and at the 4% rate for the islands of Hawaii, Maui, Molokai, and
Kauai. If, however, an Offeror is a person exempt by the HRS from paying the
GET and therefore not liable for the taxes on this solicitation, Offeror shall state
its tax-exempt status and cite the HRS chapter or section allowing the exemption.

3.4.2 Federal I.D. Number and Hawaii General Excise Tax License |.D. Offeror shall
submit its current Federal |.D. No. and Hawaii General Excise Tax License |.D.
number in the space provided on Offer Form, page OF-1, thereby attesting that
the Offeror is doing business in the State and that Offeror will pay such taxes on
all sales made to the State.
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3.5

3.6

3.7

3.8

PROPERTY OF STATE
All proposals become the property of the State of Hawaii.
CONFIDENTIAL INFORMATION

3.6.1 If an Offeror believes that any portion of a proposal, offer, specification, protest,
or correspondence contains information that should be withheld from disclosure
as confidential, then the Offeror shall inform the Procurement Officer named on
the cover of this RFP in writing and provided with justification to support the
Offeror’s confidentiality claim. Price is not considered confidential and will not be
withheld.

3.6.2 An Offeror shall request in writing nondisclosure of information such as
designated trade secrets or other proprietary data Offeror considers to be
confidential. Such requests for nondisclosure shall accompany the proposal, be
clearly marked, and shall be readily separable from the proposal in order to
facilitate eventual public inspection of the non-confidential portion of the
proposal.

EXCEPTIONS

Should Offeror take any exception to the terms, conditions, specifications, or other
requirements listed in the RFP, Offeror shall list such exceptions in this section of the
Offeror’s proposal. Offeror shall reference the RFP section where exception is taken, a
description of the exception taken, and the proposed alternative, if any. The State
reserves the right to accept or not accept any exceptions.

No exceptions to statutory requirements of the AG General Conditions shall be
considered.

PROPOSAL OBJECTIVES

3.8.1 One of the objectives of this RFP is to make proposal preparation easy and
efficient, while giving Offerors ample opportunity to highlight their proposals. The
evaluation process must also be manageable and effective.

3.8.2 Proposals shall be prepared in a straightforward and concise manner, in a format
that is reasonably consistent and appropriate for the purpose. Emphasis will be
on completeness and clarity and content.

3.8.3 When an Offeror submits a proposal, it shall be considered a complete plan for
accomplishing the tasks described in this RFP and any supplemental tasks the
Offeror has identified as necessary to successfully complete the obligations
outlined in this RFP.

3.8.4 The proposal shall describe in detail the Offeror’s ability and availability of

services to meet the goals and objectives of this RFP as stated in Section 2.2
SCOPE OF WORK.

14 RFP HTH-100DI-18-005



3.9

3.10

3.8.5

Offeror shall submit a proposal that includes an overall strategy, timeline and
plan for the work proposed as well as expected results and possible shortfalls.

PROPOSAL FORMS

3.9.1

3.9.2

3.9.3

To be considered responsive, the Offeror’s proposal shall respond to and include
all items specified in this RFP and any subsequent addendum. Any proposal
offering any other set of terms and conditions that conflict with the terms and
conditions providing in the RFP or in any subsequent addendum may be rejected
without further consideration.

Offer Form, Page OF-1. Offer Form, OF-1 is required to be completed using
Offeror’s exact legal name as registered with the Department of Commerce and
Consumer Affairs, if applicable, in the appropriate space on Offer Form, OF-1
(SECTION SEVEN, Attachment 1). Failure to do so may delay proper execution
of the Contract.

The Offeror’s authorized signature on the Offer Form, OF-1 shall be an original
signature in ink, which shall be required before an award, if any, can be made.
The submission of the proposal shall indicate Offeror’s intent to be bound.

Offer Form, Page OF-2. Pricing shall be submitted on Offer Form OF-2
(SECTION SEVEN, Attachment 2). The price shall be the all-inclusive cost,
including the GET, to the State. No other costs will be honored. Any unit prices
shall be inclusive.

PROPOSAL CONTENTS

Proposals must:

3.10.1

3.10.2

3.10.3

3.10.4

3.10.5

Include a transmittal letter to confirm that the Offeror shall comply with the
requirements, provisions, terms, and conditions specified in this RFP.

Include a signed Offer Form OF-1 with the complete name and address of
Offeror’s firm and the name, mailing address, telephone number, and fax number
of the person the State should contact regarding the Offeror’s proposal.

If subcontractor(s) will be used, append a statement to the transmittal letter from
each subcontractor, signed by an individual authorized to legally bind the
subcontractor and stating:

a. The general scope of work to be performed by the subcontractor;

b. The subcontractor’s willingness to perform for the indicated.

Provide all of the information requested in this RFP in the order specified.

Be organized into sections, following the exact format using all titles, subtitles,

and numbering. Each section must be addressed individually and pages must be
numbered.
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Transmittal Letter
See SECTION SEVEN, Attachment 1, Offer Form OF-1.

Experience and Capabilities.

1)

9)

9)

6)

The number of years Offeror has been in business and the
number of years Offeror has performed services directly relevant
to services specified by this RFP.

Organization and Staffing Plan which describes the roles,
responsibilities, and qualifications of staff/positions to complete
the scope of work. Include a list of key personnel who will be
involved in the provision and resumes of those individuals.

Description of the Offeror’s experience within the past five years
providing pharmacy services to ADAPs or similar public health
programs.

For each ADAP or similar public health programs client cited
above, Offeror shall provide a point of contact who can confirm the
scope and quality of the Offeror’s services. Include point of
contact name, title, organization, mailing address, e-mail address,
and phone number. The Department reserves the right to contact
these entities to verify experience.

If fewer than three ADAPs or similar public health programs are
cited above, Offeror shall provide additional references from the
Offeror's client listing that may be contacted by the Department as
to the Offeror's past and current job performance. Offeror shall
provide name, title, organization, mailing address, e-mail address,
and phone number.

A summary listing of judgments or pending lawsuits or actions
against; adverse contract actions, including termination(s),
suspension, imposition of penalties, or other actions relating to
failure to perform or deficiencies in fulfilling contractual obligations
against your firm. If none, so state.

A list of sample projects and/or examples of written plans.

Proposal including an overall strategy, timeline and plan. Proposal shall
address all aspects of the required Scope of Work, and shall cite Offeror’s
experience performing each aspect of the Scope of Work.

Pricing.
See SECTION SEVEN, Attachment 2, Offer Form OF-2.

Exceptions.
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3.1

3.12

3.13

3.14

RECEIPT AND REGISTER OF PROPOSALS

Proposals will be received and receipt verified by two or more procurement officials on or
after the date and time specified in Section One, or as amended.

The register of proposals and proposals of the Offeror(s) shall be open to public
inspection upon posting of award pursuant to section 103D-701, HRS.

BEST AND FINAL OFFER (BAFO)

If the State determines a BAFO is necessary, it shall request one from the Offeror. The
Offeror shall submit its BAFO and any BAFO received after the deadline or not received
shall not be considered.

MODIFICATION PRIOR TO SUBMITTAL DEADLINE OR WITHDRAWAL OF OFFERS

3.13.1 The Offeror may modify or withdraw a proposal before the proposal due date and
time.

3.13.2 Any change, addition, deletion of attachment(s) or data entry of an Offer may
be made prior to the deadline for submittal of offers.

MISTAKES IN PROPOSALS
3.14.1 Mistakes shall not be corrected after award of contract.

3.14.2 When the Procurement Officer knows or has reason to conclude before award
that a mistake has been made, the Procurement Officer should request the
offeror to confirm the proposal. If the Offeror alleges mistake, the proposal may
be corrected or withdrawn pursuant to this section.

3.14.3 Once discussions are commenced or after best and final offers are requested,
any priority-listed Offeror may freely correct any mistake by modifying or
withdrawing the proposal until the time and date set for receipt of best and final
offers.

3.14 4 If discussions are not held, or if the best and final offers upon which award will
be made have been received, mistakes shall be corrected to the intended
correct offer whenever the mistake and the intended correct offer are clearly
evident on the face of the proposal, in which event the proposal may not be
withdrawn.

3.14.5 If discussions are not held, or if the best and final offers upon which award will
be made have been received, an Offeror alleging a material mistake of fact
which makes a proposal non-responsive may be permitted to withdraw the
proposal if: the mistake is clearly evident on the face of the proposal but the
intended correct offer is not; or the Offeror submits evidence which clearly and
convincingly demonstrates that a mistake was made.

Technical irregularities are matters of form rather than substance evident from the
proposal document, or insignificant mistakes that can be waived or corrected without
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prejudice to other Offerors; that is, when there is no effect on price, quality, or quantity.
If discussions are not held or if best and final offers upon which award will be made
have been received, the Procurement Officer may waive such irregularities or allow an
Offeror to correct them if either is in the best interest of the State. Examples include
the failure of an Offeror to: return the number of signed proposals required by the
request for proposals; sign the proposal, but only if the unsigned proposal is
accompanied by other material indicating the Offeror’s intent to be bound; or to
acknowledge receipt of an amendment to the request for proposal, but only if it is clear
from the proposal that the Offeror received the amendment and intended to be bound
by its terms; or the amendment involved had no effect on price, quality or quantity.
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SECTION FOUR

EVALUATION CRITERIA

Evaluation criteria and the associated points are listed below. The award will be made to the
responsible Offeror whose proposal is determined to be the most advantageous to the State
based on the evaluation criteria listed in this section.

The total number of points used to score this contract is 100.

1) Cost of services (40)

2) Previous experience, capability and proficiency in providing pharmacy services to
ADAPs or similar public health programs. (25)

a. Number of years in the business and number of years performing
services specified in this RFP

b. Organization and Staffing Plan
C. References
d. Relevance of experience to HDAP needs
3) Proposal (35)
a. Methodology
b. Timeline
C. Thoroughness in addressing all aspects of Scope of Work

d. Possible Shortfalls
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5.1

5.2

5.3

5.4

SECTION FIVE

CONTRACTOR SELECTION AND CONTRACT AWARD

EVALUATION OF PROPOSALS

The Procurement Officer, or an evaluation committee of at least three (3) qualified State
employees selected by the Procurement Officer, shall evaluate proposals. The
evaluation will be based solely on the evaluation criteria set out in Section Four of this
RFP.

Prior to holding any discussion, a priority list shall be generated consisting of offers
determined to be acceptable or potentially acceptable. However, proposals may be
accepted without such discussions.

If numerous acceptable and potentially acceptable proposals are submitted, the
evaluation committee may limit the priority list to the three highest ranked, responsible
Offerors.

DISCUSSION WITH PRIORITY LISTED OFFERORS

The State may invite priority listed Offerors to discuss with their proposals to ensure
thorough, mutual understanding. The State in its sole discretion shall schedule the time
and location for these discussions, generally within the timeframe indicated in RFP
Schedule and Significant Dates. The State may also conduct discussions with priority
listed Offerors to clarify issues regarding the proposals before requesting Best and Final
Offers, if necessary.

AWARD OF CONTRACT
Method of Award. Award will be made to the responsible Offeror whose proposal is

determined to be the most advantageous to the State based on the evaluation criteria
set forth in the RFP.

RESPONSIBILITY OF OFFERORS

Offeror is advised that in order to be awarded a contract under this solicitation, Offeror
will be required, to be compliant with all laws governing entities doing business in the
State including the following chapters and pursuant to HRS §103D-310(c):

Chapter 237, General Excise Tax Law;

Chapter 383, Hawaii Employment Security Law;

Chapter 386, Worker's Compensation Law;

Chapter 392, Temporary Disability Insurance;

Chapter 393, Prepaid Health Care Act; and

§103D-310(c), Certificate of Good Standing (COGS) for entities doing business in
the State.

ok wh -~

The State will verify compliance on Hawaii Compliance Express (HCE).
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5.5

5.6

5.7

Hawaii Compliance Express. The HCE is an electronic system that allows
vendors/contractors/service providers doing business with the State to quickly and easily
demonstrate compliance with applicable laws. It is an online system that replaces the
necessity of obtaining paper compliance certificates from the Department of Taxation,
Federal Internal Revenue Service; Department of Labor and Industrial Relations, and
Department of Commerce and Consumer Affairs.

Vendors/contractors/service providers should register with (HCE) prior to submitting an
offer at https://vendors.ehawaii.gov. The annual registration fee is $12.00 and the
‘Certificate of Vendor Compliance’ is accepted for the execution of contract and final
payment.

Timely Registration on HCE. Vendors/contractors/service providers are advised to
register on HCE soon as possible. If a vendor/contractor/service provider is not
compliant on HCE at the time of award, an Offeror will not receive the award.

PROPOSAL AS PART OF THE CONTRACT

This RFP and all or part of the successful proposal may be incorporated into the
contract.

PUBLIC EXAMINATION OF PROPOSALS

Except for confidential portions, the proposals shall be made available for public
inspection upon posting of award pursuant to HRS §103D-701.

If a person is denied access to a State procurement record, the person may appeal the
denial to the office of information practices in accordance with HRS §92F-42(12).

DEBRIEFING

Pursuant to HAR §3-122-60, a non-selected Offeror may request a debriefing to
understand the basis for award.

A written request for debriefing shall be made within three (3) working days after the
posting of the award of the contract. The Procurement Officer or designee shall hold the
debriefing within seven (7) working days to the extent practicable from the receipt date of
written request.

Any protest by the requestor following a debriefing, shall be filed within five (5) working
days, as specified in HAR §103D-303(h).
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5.8

5.9

5.10

5.11

PROTEST PROCEDURES

Pursuant to HRS §103D-701 and HAR §3-126-3, an actual or prospective Offeror who is
aggrieved in connection with the solicitation or award of a contract may submit a protest.
Any protest shall be submitted in writing to the Procurement Officer at:

Kevin Nomura, Public Health Administrative Officer
Harm Reduction Services Branch

Hawaii Department of Health

3627 Kilauea Avenue, Room 306

Honolulu, Hawaii 96816

A protest shall be submitted in writing within five (5) working days after the aggrieved
person knows or should have known of the facts giving rise thereto; provided that a
protest based upon the content of the solicitation shall be submitted in writing prior to the
date set for receipt of offers. Further provided that a protest of an award or proposed
award shall be submitted within five (5) working days after the posting of award or if
requested, within five (5) working days after the PO’s debriefing was completed.

The notice of award, if any, resulting from this solicitation shall be posted on the
Procurement Awards, Notices and Solicitations (PANS), which is available on the SPO
website: http://www.hawaii.gov/spo2/source/.

APPROVALS

Any agreement arising out of this offer may be subject to the approval of the Department
of the Attorney General, and to all further approvals, including the approval of the
Governor, as required by statute, regulation, rule, order, or other directive.

CONTRACT EXECUTION

Successful Offeror receiving award shall enter into a formal written contract in the form
as in Exhibit B. No performance or payment bond is required for this contract.

No work is to be undertaken by the Contractor prior to the effective date of contract. The
State of Hawaii is not liable for any work, contract, costs, expenses, loss of profits, or
any damages whatsoever incurred by the Contractor prior to the official starting date.

If an option to extend is mutually agreed upon, the Contractor shall be required to
execute a supplement to the contract for the additional extension period.

INSURANCE

5.11.1 Prior to the contract start date, the Contractor shall procure at its sole expense
and maintain insurance coverage acceptable to the State in full force and effect
throughout the term of the Contract. The Offeror shall provide proof of insurance
for the following minimum insurance coverage(s) and limit(s) in order to be
awarded a contract. The type of insurance coverage is listed as follows:

1. Commercial General Liability Insurance
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511.2

5.11.3

5114

5.11.5.

Commercial general liability insurance coverage against claims for bodily
injury and property damage arising out of all operations, activities or
contractual liability by the Contractor, its employees and subcontractors
during the term of the Contract. This insurance shall include the following
coverage and limits specified or required by any applicable law: bodily
injury and property damage coverage with a minimum of $1,000,000 per
occurrence; personal and advertising injury of $1,000,000 per occurrence;
broadcasters’ liability insurance of $1,000,000 per occurrence; and with
an aggregated limit of $2,000,000. The commercial general liability policy
shall be written on an occurrence basis and the policy shall provide legal
defense costs and expenses in addition to the limits of liability stated
above. The Contractor shall be responsible for payment of any deductible
applicable to this policy.

2. Automobile Liability Insurance

Automobile liability insurance covering owned, non-owned, leased, and
hired vehicles with a minimum of $1,000,000 for bodily injury for each
person, $1,000,000 for bodily injury for each accident, and $1,000,000 for
property damage for each accident.

3. Appropriate levels of per occurrence insurance coverage for workers’
compensation and any other insurance coverage required by Federal or
State law.

The Contractor shall deposit with the Department, on or before the effective date

of the Contract, certificate(s) of insurance necessary to satisfy the Department
that the provisions of the Contract have been complied with, and to keep such
insurance in effect and provide the certificate(s) of insurance to the Department
during the entire term of the Contract. Upon request by the Department, the
Contractor shall furnish a copy of the policy or policies.

The Contractor will immediately provide written notice to the Department should
any of the insurance policies evidenced on its Certificate of Insurance form be
cancelled, limited in scope, or not renewed up expiration.

The certificates of insurance shall contain the following clauses:

1. “The State of Hawaii is added as an additional insured as respects to
operations performed for the State of Hawaii.”

2. “It is agreed that any insurance maintained by the State of Hawaii will
apply in excess of, and not contribute with, insurance provided by this
policy.”

Failure of the Contractor to provide and keep in force such insurance shall

constitute a material default under the Contract, entitling the State to exercise
any or all of the remedies provided in the Contract (including without limitation
terminating the Contract). The procuring of any required policy or policies of
insurance shall not be construed to limit the Contractor’s liability hereunder, or to
fulfill the indemnification provisions of the Contract. Notwithstanding said policy
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or policies of insurance, the Contractor shall be responsible for the full and total
amount of any damage, injury, or loss caused by the Contractor’s negligence or
neglect in the provision of services under the Contract.

512 PAYMENT

Payments shall be made to the CONTRACTOR on a monthly basis for services provided
and upon receipt of required reports.

5.13 CONTRACT INVALIDATION

If any provision of this contract is found to be invalid, such invalidation will not be
construed to invalidate the entire contract.
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SECTION SIX
SPECIAL PROVISIONS

Not Applicable
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SECTION SEVEN

ATTACHMENTS AND EXHIBITS

Attachment 1: OFFER FORM, OF-1
Attachment 2: OFFER FORM, OF-2

Exhibit A:
Exhibit B:
Exhibit C:
Exhibit D:
Exhibit E:

GENERAL PROVISIONS

SAMPLE CONTRACT FORM

AG GENERAL CONDITIONS
OVERVIEW OF THE RFP PROCESS
HDAP Formulary, as of October 2018
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OFFER FORM
OF-1
PHARMACY SERVICES FOR THE HIV DRUG ASSISTANCE PROGRAM
STATE OF HAWAII
DEPARTMENT OF HEALTH
RFP HTH-100DI-18-005

Procurement Officer

Harm Reduction Services Branch
Hawaii Department of Health
State of Hawaii

Honolulu, Hawaii 96813

Dear Procurement Officer:

The undersigned has carefully read and understands the terms and conditions specified in the
Specifications and Special Provisions attached hereto, and in the General Conditions, by
reference made a part hereof and available upon request; and hereby submits the following
offer to perform the work specified herein, all in accordance with the true intent and meaning
thereof. The undersigned further understands and agrees that by submitting this offer, 1)
he/she is declaring his/her offer is not in violation of Chapter 84, Hawaii Revised Statutes,
concerning prohibited State contracts, and 2) he/she is certifying that the price(s) submitted was
(were) independently arrived at without collusion.

Offeror is:
[ ] Sole Proprietor [ ] Partnership [ ] *Corporation [ ] Joint Venture

[ ] Other
*State of incorporation:

Hawaii General Excise Tax License |.D. No.

Federal I.D. No.

Payment address (other than street address below):

City, State, Zip Code:

Business address (street address):

City, State, Zip Code:

Respectfully submitted:

Date: (x)

Authorized (Original) Signature
Telephone No.:

Fax No.: Name and Title (Please Type or Print)

*%

E-mail Address:

Exact Legal Name of Company (Offeror)

**If Offeror is a “dba” or a “division” of a corporation, furnish the exact legal name of the
corporation under which the awarded contract will be executed:

ATTACHMENT 1
OFFER FORM OF-1 RFP HTH-100DI-18-005



OFFER FORM
OF-2
Page 1

For each transaction type, Offeror shall provide either a standardized fee that applies to all
relevant transactions or fees that vary based on characteristics of the transaction.

For any variable fees, Offeror shall specify the characteristics that result in fee variation.
Variable fees must cover all situations. E.g., if a fee is offered for “brand name medications” a
fee must also be offered for “generic medications” or “all other medications”.

Offeror shall enter zero where no fee would be charged.

Note: Pricing shall include labor, materials, supplies, all applicable taxes, and any other
costs incurred to provide the specified services.

Medication Pricing
Fee Amount (offeror fills in blanks)

Transaction Type Standardized or Variable?

AWP less % for

Medication pricing
for claims on which
HDAP is the
primary payer —_—

Medication AWP' less AWP less % for
or
% AWP less % for

AWP less % for

Claim Processing
Fee Amount (offeror fills in blanks)

Transaction Type Standardized or Variable®
$ per claim
HDAP is primary $ per claim or |$ per claim
$ per claim
$ per claim
HDAP is secondary | $ per claim or |$ per claim
$ per claim
1. AWP: Average Wholesale Price
2. e.g., for generic medication and for brand-name medication.
3. e.g., per Medicare claim and per non-Medicare claim; per generic medication and per brand-name
medication.
Page 1 of 2
Offeror
Name of Company
ATTACHMENT 2

OFFER FORM OF-2 RFP HTH-100DI-18-005




OFFER FORM
OF-2
Page 2

Dispensing and Shipping
Fee Amount (offeror fills in blanks)

Transaction Type Standardized or Variable'
$ per dispense
Dispensing per dispense |or |$ per dispense
$ per dispense
$ per dispense
Packing and $ di
shipping, mail- per dispense | or per Ispense
order? .
$ per dispense

Offeror shall specify any and all other fees:

1. e.g., per retail pharmacy dispense, per specialty pharmacy dispense, per mail-order pharmacy
dispense; per generic dispense, per brand dispense, per injectable dispense
2. Applicable to mailed prescriptions only.

ATTACHMENT 2
OFFER FORM

Offeror

Page 2 of 2

Name of Company

OF-2
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GENERAL PROVISIONS

FOR

GOODS AND SERVICES

HAWAII REVISED STATUTES (HRS)
CHAPTER 103D

Attached are the General Provisions, dated April 2013 which are made a part of all offers in
response to the solicitation for goods and services. These provisions are in addition to the special
provisions provided in the individual solicitations.

Offerors are cautioned to read and understand all the terms and conditions contained in the
General Provisions as these provisions will also be made part of the contract for goods and
services.

EXHIBIT A 1



General Provisions (Updated 4/2013)

10.

11.

12.

13.

14.
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16.

17.

GENERAL PROVISIONS
FOR
GOODS AND SERVICES

TABLE OF CONTENTS

PAGE NO.
DEFINITION OF TERMS ... e 3-5
COMPETENCY OF OFFEROR .....oooiiiiiiiie ettt 5-6
OFFER INCORPORATES SOLICITATION ..o 6
PREPARATION OF OFFER ... ..ot 6
LATE OFFERS, LATE WITHDRAWALS, AND LATE MODIFICATIONS..........cccccceun... 6-7
DISQUALIFICATION OF OFFERORS ... ... 7
IRREGULAR OFFERS ...ttt 7
STANDARDS OF CONDUCGT ..ottt 7-8
CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS................. 8
ACCEPTANCE OF OFFER ..ottt 8
EXECUTION OF CONTRACT ..ottt 8-9
CONTRACT BOND ...ttt e e s e e e e e e 9
FAILURE TO EXECUTE CONTRACT ..ottt 9-10
RETURN OF OFFER GUARANTIES ...t 10
PAYMENT L e e e e e 10
DELIVERY EXTENSIONS ...t 10
PERSONAL LIABILITY OF PUBLIC OFFICIALS ... 10

EXHIBIT A 2



General Provisions (Updated 4/2013)

1. DEFINITIONS OF TERMS

Terms as used in these General Provisions, unless the context requires otherwise, shall
have the following meaning:

EXHIBIT A

a.

BID

Bid means any offer submitted in competitive sealed bidding or in the second phase of
multi-step bidding.

BID PROPOSAL GUARANTY OR SECURITY

The security when required, furnished by an offeror with his offer to ensure that the
offeror will enter into the contract with the STATE and execute the required contract
and payment bonds covering the work contemplated, if his offer is accepted.

CONTRACT

Contract means the combination of the solicitation, including the instructions to
offerors, the specifications or scope of work, the special provisions, and the general
terms and conditions; the offer and any best and final offers; and any amendments to
the solicitation or to the contract; and any terms implied by law.

CONTRACT BOND

The approved form of security furnished by the CONTRACTOR and his surety or
sureties or by the CONTRACTOR alone, to ensure completion and satisfactory
performance of the contract in accordance with the terms of the contract and to
guarantee full payment of all claims for labor, materials and supplies furnished, used
or incorporated in the work.

CONTRACTOR

An individual, partnership, firm, corporation, joint venture or other legal entity
undertaking the execution of work under the terms of the contract with the STATE and
acting directly or through his, their or its agents, employees or sub-contractors.

DAYS
Days mean calendar days unless otherwise specified.

GENERAL CONDITIONS

General Conditions issued by the Department of the Attorney General of the State of
Hawaii, referred to as Form AG-008, as revised, and included in solicitations by
reference. The applicable revised Form AG-008, which is included by reference, is the
form dated and in effect at the date the solicitation is issued.

GENERAL PROVISIONS

General Provisions are standard terms and conditions.




General Provisions (Updated 4/2013)

EXHIBIT A

HAR

Hawaii Administrative Rules

HEAD OF THE PURCHASING AGENCY

The head of any agency with delegated procurement authority by law or from a chief
procurement officer of this STATE to enter into and, administer contracts.

HRS

Hawaii Revised Statutes

IFB

Invitation for Bids

OFFER

An offer means a bid or proposal as defined in sections 1a and 1p, in response to any
solicitation.

OFFEROR

Any individual, partnership, firm, corporation, joint venture or other legal entity,
submitting directly or through a duly authorized representative or agent, an offer for
the work or services contemplated in response to a solicitation as defined in 1s.

PROCUREMENT OFFICER

Procurement officer means the person with procurement delegation duly authorized to
enter into and administer contracts and make written determinations with respect to
the contract. The term includes an authorized representative acting within the limits of
authority. The delegated authority is received from the chief procurement officer
directly or through the head of a purchasing agency or designee to the procurement
officer.

PROPOSAL

A proposal means any offer submitted in response to any solicitation, except a bid as
defined in section 1a.

PURCHASING AGENCY

Purchasing agency means any governmental body which is authorized by law or rules,
or by way of delegation to enter into contracts for procurement of goods, services, or
construction.

RFQ

Request for Quotes



General Provisions (Updated 4/2013)

S.

RFP

Request for Proposals

SOLICITATION

Solicitation means an invitation for bids (“IFB”), used in the competitive sealed bidding
process, a request for quotes (“RFQ”) used in the small purchases process, or a
request for proposals (“RFP”), used in the competitive sealed proposal process for the
purpose of obtaining quotes, bids or proposals to perform a STATE contract.

SPECIAL PROVISIONS

The terms and conditions pertaining to the specific solicitation in which they are
contained and in addition to these General Provisions; including but not limited to
terms and conditions describing the preparation of solicitations, evaluation of offers,
determination of award, plus those applicable to performance by the CONTRACTOR.

Additions or revisions to the General Provisions, which shall be considered a part of
the General Provisions, setting forth conditions or requirements applicable to the
particular project or contract under consideration shall be included in the Special
Provisions. Should any Special Provisions conflict with these General Provisions, said
Special Provisions shall govern.

SPECIFICATIONS

A description of what the purchasing agency requires and, consequently, what an
offeror must offer to be considered for award.

STATE

STATE means the remaining departments of the executive branch and all
governmental bodies administratively attached to it, excluding the judiciary, the
legislature, the department of education, University of Hawaii, the division of
community hospitals, and the office of Hawaiian affairs, except where specifically
included in any particular solicitation.

SURETY

The individual, firm, partnership or corporation other than the CONTRACTOR, which
executes a bond with and for the CONTRACTOR to ensure the CONTRACTOR'’s
acceptable performance of the contract.

WORK

The furnishing by the CONTRACTOR of all labor, services, materials, equipment, and
other incidentals necessary for the satisfactory performance of the contract.

2. COMPETENCY OF OFFEROR

Prospective offeror must be capable of performing the work for which offers are being called.
Either before or after the deadline for an offer, the purchasing agency may require offeror to

EXHIBIT A
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General Provisions (Updated 4/2013)

submit answers to questions regarding facilities, equipment, experience, personnel, financial
status or any other factors relating to the ability of the offeror to furnish satisfactorily the
goods or services being solicited by the STATE. Any such inquiries shall be made and
replied to in writing; replies shall be submitted over the signatures of the person who signs
the offer. Any offeror who refuses to answer such inquiries will be considered non-
responsive.

The purchasing agency reserves the right to visit an offeror’s place of business to inspect its
facilities and equipment and to observe its methods of operation in order to facilitate
evaluation of performance capabilities.

3. OFFER INCORPORATES SOLICITATION

The solicitation, including the AG’s General Conditions, Specifications, General Provisions
and any Special Provisions, and other documents referenced in or attached to the solicitation
shall be considered a part of the offer whether attached to the solicitation or not at the time of
its submission. Such documents shall not be altered in any way when the proposal is
submitted and any alterations so made by the offeror may be cause for rejection of the offer.

4, PREPARATION OF OFFER

An offeror may submit only one offer in response to a solicitation. If an offeror submits more
than one offer in response to a solicitation, then all such offers shall be rejected. Similarly, an
offeror may submit only one offer for each line item (if any) of a solicitation. If an offeror
submits more than one offer per line item, then all offers for that line item shall be rejected.

Competing subsidiary or jointly-owned companies may submit bids or proposals and these
may be accepted for evaluation and award if such companies submit with their bids or
proposals a certificate of non-collusion, sworn to before a notary, which acknowledges that
the offer is without collusion.

Unless otherwise specified in the solicitation, all prices shall include applicable Federal, state
and local taxes. Any illegible or otherwise unrecognizable price offer shall cause automatic
rejection of the offer.

Offers submitted in response to an IFB or RFP shall be signed in ink in the space provided
on the bid or proposal page by (1) the owner of a sole proprietorship, (2) one or more
members of a partnership, (3) one or more members or officers of each firm representing a
joint venture, (4) one or more officers of a corporation, or (5) an agent of the offeror duly
authorized to submit offers on the offeror’s behalf.

5. LATE OFFERS, LATE WITHDRAWALS, AND LATE MODIFICATIONS

Any notice of withdrawal, notice of modification of an offer with the actual modification, or any
offer received at the place designated for receipt and opening of an offer after the time and
date set for receipt and opening of offers is late. A late offer, late modification, or late
withdrawal shall not be considered late if received before contract award and would have
been timely but for the action or inaction of personnel within the procurement activity. A late
offer or late modification that will not be considered for award shall be returned to the bidder
unopened as soon as practicable and accompanied by a letter from the procurement activity
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stating the reason for its return. A late withdrawal request shall be responded to with a
statement of the reason for non-acceptance of the withdrawal.

6. DISQUALIFICATION OF OFFERORS

An offeror shall be disqualified and his offer automatically rejected for any one of the
following reasons: proof of collusion, in which case, all offers involved in the collusive action
will be rejected and any participant to such collusion will be barred from future solicitations
until reinstated; or offeror's delivery of the offer after the deadline specified in the public
notice calling for offers, or as amended, except as allowed in Section 3-122-29 (1), HAR.

An offeror may be disqualified and his offer rejected for any one or more of the following
reasons: offeror’s lack of responsibility and cooperation as shown by past work or services;
offeror’s being in arrears on existing contracts with the STATE or having defaulted on
previous contracts; offeror’s lack of proper equipment and/or sufficient experience to perform
the work contemplated; offeror does not possess proper license to cover the type of work
contemplated, if required; or offeror’s failure to pay, or satisfactorily settle, all bills overdue for
labor and material on former STATE contracts at the time of issuance of solicitation.

7. IRREGULAR OFFERS

Offers will be considered irregular and shall be rejected for the following reasons including
but not limited to the following: if the offer is unsigned by the offeror, unless otherwise
specified in the solicitation; if the required offer guaranty received separately from the offer is
not identifiable as guaranty for a specific offer, or is received after the date and time set for
the opening; if the required offer guaranty is not in accordance with the solicitation; if the
offeror or surety fails to sign the surety bond submitted as offer guaranty; if offeror fails to use
the surety bond form furnished by the STATE or identical wording contained in the said form
when submitting a surety bond as proposal guaranty; if the offer shows any non-compliance
with applicable law or contains any unauthorized additions or deletions, conditioned,
incomplete, or irregular or is in anyway making the proposal incomplete, indefinite, or
ambiguous as to its meaning; or unbalanced offers in which the price for any item is
obviously out of proportion to the prices for other items.

8. STANDARDS OF CONDUCT

All offerors should be certain that their offer is not in violation of HRS §84-15. This section
provides as follows:

a. A state agency shall not enter into any contract to procure or dispose of goods or
services, or for construction, with a legislator, an employee, or a business in which a
legislator or an employee has a controlling interest, involving services or property of a
value in excess of $10,000 unless:

(1) The contract is awarded by competitive sealed bidding pursuant to section 103D-
302;

(2) The contract is awarded by competitive sealed proposal pursuant to section 103D-
303; or

EXHIBIT A 7
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10.

1.

EXHIBIT A

(3) The agency posts a notice of its intent to award the contract and files a copy of the
notice with the state ethics commission at least ten days before the contract is
awarded.

. A state agency shall not enter into a contract with any person or business which is

represented or assisted personally in the matter by a person who has been an
employee of the agency within the preceding two years and who participated while in
state office or employment in the matter with which the contract is directly concerned.

CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY CONTRACTORS

Unless otherwise specified in the solicitation, a legislative body has appropriated the funds
for this contract.

Therefore, if awarded a contract in response to this solicitation, offeror agrees to comply with
Section 11-205.5, HRS, which states that campaign contributions are prohibited from a State
and county government contractor during the term of the contract if the contractor is paid with
funds appropriated by a legislative body.

ACCEPTANCE OF OFFER

a. Acceptance of offer, if any, will be made within sixty calendar days after the opening of

offers, and the prices quoted by the offeror shall remain firm for the sixty-day period.
Unless otherwise provided, each individual item or group of items will be awarded to the
responsive and responsible offeror whose offer complies with all the solicitation
requirements. In determining the responsive and responsible offeror, offers will be
evaluated not only on the amounts thereof, but on all factors relating to the satisfactory
performance of the contract. Products or servicing capabilities must be of a quality and
nature that will meet the needs and purposes of the intended use and must conform to
all requirements prescribed in the specifications. The offeror must have the ability to
perform as called for in the contract terms. The STATE shall be the sole judge of
product or vendor capability. The successful vendor will be notified by letter that the
offer has been accepted and that the vendor is being awarded the contract.

If the offer is rejected or if the vendor to whom the contract was awarded fails to enter
into the contract and furnish satisfactory security, if applicable, the purchasing agency
may, at their discretion, award the contract to the next lowest or remaining responsible
offeror or may publish another call for offers; provided in the case of only one remaining
responsible offeror, the head of a purchasing agency may negotiate with such bidder to
reduce the scope of work, if available funds are exceeded, and to award the contract at
a price which reflects the reduction in the scope of work.

The head of a purchasing agency further reserves the right to cancel the contract award
at any time prior to execution of said contract by all parties, without any liability to the
awardee and to any other offeror.

EXECUTION OF CONTRACT

The following subsections shall not apply to any contract in which the total amount payable to
the CONTRACTOR cannot be accurately estimated at the time the contract is to be awarded:

In cases where the contract award equals or exceeds the dollar level specified in
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Section 103D-305, HRS, the STATE shall forward a formal contract to the successful
offeror for execution. The contract shall be signed by the successful vendor and
returned, together with a satisfactory contract bond if required, and other supporting
documents, within ten days after receipt by the vendor or within such further time as the
procurement officer may allow.

No such contract shall be considered binding upon the STATE until the contract has
been fully and properly executed by all the parties thereto and the State Comptroller
has, in accordance with Section 103D-309, HRS, endorsed thereon a certificate that
there is an appropriation or balance of an appropriation over and above all outstanding
contracts, sufficient to cover the amount required by the contract; with the exception of
a multi-term contract, whereby, the State Comptroller shall only be required to certify
that there is an appropriation or balance of an appropriation over and above all
outstanding contracts, that is sufficient to cover the amount required to be paid under
the contract during the fiscal year or remaining portion of the fiscal year of each term of
the multi-year contract.

Pursuant to the Attorney General's General Conditions (AG-008, as revised), Section
18, in any contract involving not only STATE but supplemental funds from the Federal
government, this section shall be applicable only to that portion of the contract price as
is payable out of STATE. As to the portion of the contract price as is expressed in the
contract to be payable out of Federal funds, the contract shall be construed to be an
agreement to pay the portion to the CONTRACTOR, only out of Federal funds to be
received from the Federal government. This subsection shall be liberally construed so
as not to hinder or impede the STATE in contracting for any project involving financial
aid from the Federal government.

12 CONTRACT BOND

a. The requirement for contract performance and payment bonds, if any, shall be stated in

the Special Provisions of the solicitation.

When required by the Special Provisions, a performance bond and a payment bond
shall be delivered by the CONTRACTOR to the STATE at the same time the executed
contract is delivered. Each amount of the performance and payment bonds shall not
exceed fifty per cent of the amount of the contract price; provided, for contracts where
contract price cannot be determined at the time of award, the amounts of the bonds
shall be as stated in the solicitation.

The acceptable performance and payment bonds are the same as the acceptable bid or
proposal security deposit specified in Section 7. If a surety bond is submitted for either
the performance or payment bond, in addition to the form prescribed, a power of
attorney for the surety’s attorney-in-fact executing the bond shall be provided.

13. FAILURE TO EXECUTE CONTRACT

If the offeror to whom a contract is awarded shall fail or neglect to enter into the contract, and
to furnish satisfactory security as required by Section 30 within ten days after such award or
within such further time as the procurement officer may allow, the purchasing agency shall
pay the amount of offeror’'s proposal guaranty, as required under Section 7, into the State
Treasury as a realization of the STATE. The procurement officer may thereupon award the
contract to the next lowest responsible offeror or may call for new offers, whichever method

EXHIBIT A
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14.

15.

16.

17.

he may deem is in the best interest of the STATE.

RETURN OF OFFER GUARANTIES

All offer guaranties submitted as required by subchapter 24, chapter 3-122, HAR, shall be
retained until the successful offeror enters into contract and furnishes satisfactory security or
if the contract is not awarded or entered into, until the procurement officer's determination is
made to cancel the solicitation. At such time, all offer guaranties, except surety bonds, will be
returned.

PAYMENT

Section 103-10, HRS, provides that the State shall have thirty (30) calendar days after
receipt of invoice or satisfactory completion of contract to make payment. For this reason, the
State will reject any bid submitted with a condition requiring payment within a shorter period.
Further, the State will reject any bid submitted with a condition requiring interest payments
greater than that allowed by §103-10, HRS, as amended.

The State will not recognize any requirement established by the Contractor and
communicated to the State after award of the contract, which requires payment within a
shorter period or interest payment not in conformance with statute.

DELIVERY EXTENSIONS

In the case of contracts for the purchase of goods, the delivery date or the maximum number
of days for delivery will be specified by the STATE in its solicitation requirements, and all
goods must be delivered with the time specified. However, the CONTRACTOR will not be
held responsible for delay due to fire, flood, riot, labor disturbances, war, shortage of
transportation, act of God or other reason beyond his control, provided that he notifies the
STATE of such delay and the reason therefore as soon as practicable after its occurrence
and requests extension prior to the specified date of delivery. Requests for extension of time
shall be accompanied by documents such as the CONTRACTOR’s purchase order,
manufacturer's acknowledgement, shipping manifest, and any other documents
substantiating that the causes for delay were beyond the control of the CONTRACTOR. The
STATE shall be the sole judge of whether such delay is truly beyond the control of the
CONTRACTOR and whether extension will be granted. The STATE reserves the right to
terminate the contract or to assess liquidated damages, if provided for in the contract, for
delays not covered by specific authorized extension.

PERSONAL LIABILITY OF PUBLIC OFFICIALS

In carrying out any of the provisions of the contract or in exercising any power or authority
granted to them by the contract, there shall be no liability upon the procurement officer or his
authorized representatives, either personally or as officials of the STATE, it being understood
that in such matters, they act solely as agents and representatives of the STATE.
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SAMPLE CONTRACT FORM

STATE OF HAWAII

CONTRACT FOR GOODS OR SERVICES
BASED UPON
COMPETITIVE SEALED PROPOSALS

This Contract, executed on the respective dates indicated below, is effective as of
, , between ,

(Insert name of state department, agency, board or commission)

State of Hawaii ("STATE"), by its )

(Insert title of person signing for State)
(hereafter also referred to as the HEAD OF THE PURCHASING AGENCY or designee (“HOPA”)),
whose address is

and

("CONTRACTOR"), a

(Insert corporation, partnership, joint venture, sole proprietorship. or other legal form of the Contractor)
under the laws of the State of , whose business address and federal
and state taxpayer identification numbers are as follows:

RECITALS

A. The STATE desires to retain and engage the CONTRACTOR to provide the
goods or services, or both, described in this Contract and its attachments, and the CONTRACTOR is
agreeable to providing said goods or services or both.

B. The STATE has issued a request for competitive sealed proposals, and has
received and reviewed proposals submitted in response to the request.

C. The solicitation for proposals and the selection of the CONTRACTOR were
made in accordance with section 103D-303, Hawaii Revised Statutes ("HRS"), Hawaii Administrative
Rules, Title 3, Department of Accounting and General Services, Subtitle 11 ("HAR"), Chapter 122,
Subchapter 6, and applicable procedures established by the appropriate Chief Procurement Officer
("CPO"™).

D. The CONTRACTOR has been identified as the responsible and responsive
offeror whose proposal is the most advantageous for the STATE, taking into consideration price and the
evaluation factors set forth in the request.

E. Pursuantto , the STATE

(Legal authority to enter into this Contract)

is authorized to enter into this Contract.
F.  Money is available to fund this Contract pursuant to:

M
(Identify state sources)
or (2)

(Identify federal sources)
or both, in the following amounts: State §
Federal $
NOW, THEREFORE, in consideration of the promises contained in this Contract, the
STATE and the CONTRACTOR agree as follows:

1. Scope_of Services. The CONTRACTOR shall, in a proper and satisfactory
manner as determined by the STATE, provide all the goods or services, or both, set forth in the
request for competitive sealed proposals number ("RFP") and the CONTRACTOR'S
accepted propbsal ("Proposal"), both of which, even if not physically attached to this Contract, are
made a part of this Contract.

2. Compensation. The CONTRACTOR shall be compensated for goods supplied
EXHIBIT B 1
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or services performed, or both, under this Contract in a total amount not to exceed
DOLLARS
(% ), including approved costs incurred and taxes, at the time and in the manner set

forth in the RFP and CONTRACTOR'S Proposal.

3.  Time of Performance. The services or goods required of the CONTRACTOR
under this Contract shall be performed and completed in accordance with the Time of Performance set
forth in Attachment-S3, which is made a part of this Contract.

4. Bonds. The CONTRACTOR [ ] is required to provide or [_] is not required to
provide: [_] a performance bond, [ ] a payment bond, [_] a performance and payment bond in the
amount of DOLLARS ($ ).

5.  Standards of Conduct Declaration. The Standards of Conduct Declaration of the
CONTRACTOR is attached to and made a part of this Contract.

6.  Other Terms and Conditions. The General Conditions and any Special
Conditions are attached to and made a part of this Contract. In the event of a conflict between the
General Conditions and the Special Conditions, the Special Conditions shall control. In the event of a
conflict among the documents, the order of precedence shall be as follows: (1) this Contract, including
all attachments and addenda; (2) the RFP, including all attachments and addenda; and (3) the Proposal.

7.  Liquidated Damages. Liquidated damages shall be assessed in the amount of

DOLLARS
$ ) per day, in accordance with the terms of paragraph 9 of the General Conditions.
8. Notices. Any written notice required to be given by a party to this Contract

shall be (a) delivered personally, or (b) sent by United States first class mail, postage prepaid. Notice to
the STATE shall be sent to the HOPA'S address indicated in the Contract. Notice to the CONTRACTOR
shall be sent to the CONTRACTOR’S address indicated in the Contract. A notice shall be deemed to
have been received three (3) days after mailing or at the time of actual receipt, whichever is earlier. The
CONTRACTOR is responsible for notifying the STATE in writing of any change of address.

IN VIEW OF THE ABOVE, the parties execute this Contract by their signatures, on the
dates below, to be effective as of the date first above written.

STATE

(Signature}

(Print Name)

(Print Title)

(Date)
CONTRACTOR

(Name of Contractor)

(Signature)

(Print Name)

(Print Title)

(Date)

APPROVED AS TO FORM:

Deputy Attorney General
*
Evidence of authority of the CONTRACTOR'S representative to sign this Contract for the CONTRACTOR must be attached.

EXHIBIT B
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GENERAL CONDITIONS

1. Coordination of Services by the STATE. The head of the purchasing agency (“HOPA”) (which term

includes the designee of the HOPA) shall coordinate the services to be provided by the CONTRACTOR in
order to complete the performance required in the Contract. The CONTRACTOR shall maintain
communications with HOPA at all stages of the CONTRACTOR'S work, and submit to HOPA for resolution
any questions which may arise as to the performance of this Contract. "Purchasing agency" as used in these
General Conditions means and includes any governmental body which is authorized under chapter 103D,
HRS, or its implementing rules and procedures, or by way of delegation, to enter into contracts for the
procurement of goods or services or both.

2. Relationship of Parties: Independent Contractor Status and Responsibilities, Including Tax Responsibilities.

a.

In the performance of services required under this Contract, the CONTRACTOR is an "independent
contractor," with the authority and responsibility to control and direct the performance and details of
the work and services required under this Contract; however, the STATE shall have a general right to
inspect work in progress to determine whether, in the STATE'S opinion, the services are being
performed by the CONTRACTOR in compliance with this Contract. Unless otherwise provided by
special condition, it is understood that the STATE does not agree to use the CONTRACTOR
exclusively, and that the CONTRACTOR is free to contract to provide services to other individuals
or entities while under contract with the STATE.

The CONTRACTOR and the CONTRACTOR'S employees and agents are not by reason of this
Contract, agents or employees of the State for any purpose, and the CONTRACTOR and the
CONTRACTOR'S employees and agents shall not be entitled to claim or receive from the State any
vacation, sick leave, retirement, workers' compensation, unemployment insurance, or other benefits
provided to state employees.

The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the
CONTRACTOR'S performance under this Contract. Furthermore, the CONTRACTOR intentionally,
voluntarily, and knowingly assumes the sole and entire liability to the CONTRACTOR'S employees
and agents, and to any individual not a party to this Contract, for all loss, damage, or injury caused by
the CONTRACTOR, or the CONTRACTOR'S employees or agents in the course of their
employment.

The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county
taxes and fees which may become due and owing by the CONTRACTOR by reason of this Contract,
including but not limited to (i) income taxes, (ii) employment related fees, assessments, and taxes,
and (iii) general excise taxes. The CONTRACTOR also is responsible for obtaining all licenses,
permits, and certificates that may be required in order to perform this Contract.

The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State
of Hawaii, in accordance with section 237-9, HRS, and shall comply with all requirements thereof.
The CONTRACTOR shall obtain a tax clearance certificate from the Director of Taxation, State of
Hawaii, and the Internal Revenue Service, U.S. Department of the Treasury, showing that all
delinquent taxes, if any, levied or accrued under state law and the Internal Revenue Code of 1986, as
amended, against the CONTRACTOR have been paid and submit the same to the STATE prior to
commencing any performance under this Contract. The CONTRACTOR shall also be solely
responsible for meeting all requirements necessary to obtain the tax clearance certificate required for
final payment under sections 103-53 and 103D-328, HRS, and paragraph 17 of these General
Conditions.

The CONTRACTOR is responsible for securing all employee-related insurance coverage for the
CONTRACTOR and the CONTRACTOR'S employees and agents that is or may be required by law,
and for payment of all premiums, costs, and other liabilities associated with securing the insurance
coverage.
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g. The CONTRACTOR shall obtain a certificate of compliance issued by the Department of Labor and
Industrial Relations, State of Hawaii, in accordance with section103D-310, HRS, and section 3-122-
112, HAR, that is current within six months of the date of issuance.

h. The CONTRACTOR shall obtain a certificate of good standing issued by the Department of
Commerce and Consumer Affairs, State of Hawaii, in accordance with section 103D-310, HRS, and
section 3-122-112, HAR, that is current within six months of the date of issuance.

I. In lieu of the above certificates from the Department of Taxation, Labor and Industrial Relations, and
Commerce and Consumer Affairs, the CONTRACTOR may submit proof of compliance through the
State Procurement Office’s designated certification process.

3. Personnel Requirements.

a. The CONTRACTOR shall secure, at the CONTRACTOR'S own expense, all personnel required to
perform this Contract.

b. The CONTRACTOR shall ensure that the CONTRACTOR'S employees or agents are experienced
and fully qualified to engage in the activities and perform the services required under this Contract,
and that all applicable licensing and operating requirements imposed or required under federal, state,
or county law, and all applicable accreditation and other standards of quality generally accepted in
the field of the activities of such employees and agents are complied with and satisfied.

4, Nondiscrimination. No person performing work under this Contract, including any subcontractor, employee,
or agent of the CONTRACTOR, shall engage in any discrimination that is prohibited by any applicable
federal, state, or county law.

5. Conflicts of Interest. The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or
agent of the CONTRACTOR, presently has any interest, and promises that no such interest, direct or indirect,
shall be acquired, that would or might conflict in any manner or degree with the CONTRACTOR'S
performance under this Contract.

6. Subcontracts and Assignments. The CONTRACTOR shall not assign or subcontract any of the
CONTRACTOR'S duties, obligations, or interests under this Contract and no such assignment or subcontract
shall be effective unless (i) the CONTRACTOR obtains the prior written consent of the STATE, and (ii) the
CONTRACTOR'S assignee or subcontractor submits to the STATE a tax clearance certificate from the
Director of Taxation, State of Hawaii, and the Internal Revenue Service, U.S. Department of Treasury,
showing that all delinquent taxes, if any, levied or accrued under state law and the Internal Revenue Code of
1986, as amended, against the CONTRACTOR'S assignee or subcontractor have been paid. Additionally, no
assignment by the CONTRACTOR of the CONTRACTOR'S right to compensation under this Contract shall
be effective unless and until the assignment is approved by the Comptroller of the State of Hawaii, as
provided in section 40-58, HRS.

a. Recognition of a successor in interest. When in the best interest of the State, a successor in interest
may be recognized in an assignment contract in which the STATE, the CONTRACTOR and the
assignee or transferee (hereinafter referred to as the "Assignee") agree that:

1) The Assignee assumes all of the CONTRACTOR'S obligations;

(2 The CONTRACTOR remains liable for all obligations under this Contract but waives all
rights under this Contract as against the STATE; and

3 The CONTRACTOR shall continue to furnish, and the Assignee shall also furnish, all
required bonds.

b. Change of name. When the CONTRACTOR asks to change the name in which it holds this Contract
with the STATE, the procurement officer of the purchasing agency (hereinafter referred to as the
"Agency procurement officer") shall, upon receipt of a document acceptable or satisfactory to the
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Agency procurement officer indicating such change of name (for example, an amendment to the
CONTRACTOR'S articles of incorporation), enter into an amendment to this Contract with the
CONTRACTOR to effect such a change of name. The amendment to this Contract changing the
CONTRACTOR'S name shall specifically indicate that no other terms and conditions of this Contract
are thereby changed.

C. Reports. All assignment contracts and amendments to this Contract effecting changes of the
CONTRACTOR'S name or novations hereunder shall be reported to the chief procurement officer
(CPO) as defined in section 103D-203(a), HRS, within thirty days of the date that the assignment
contract or amendment becomes effective.

d. Actions affecting more than one purchasing agency. Notwithstanding the provisions of
subparagraphs 6a through 6c herein, when the CONTRACTOR holds contracts with more than one
purchasing agency of the State, the assignment contracts and the novation and change of name
amendments herein authorized shall be processed only through the CPO's office.

7. Indemnification and Defense. The CONTRACTOR shall defend, indemnify, and hold harmless the State of
Hawaii, the contracting agency, and their officers, employees, and agents from and against all liability, loss,
damage, cost, and expense, including all attorneys' fees, and all claims, suits, and demands therefore, arising
out of or resulting from the acts or omissions of the CONTRACTOR or the CONTRACTOR'S employees,
officers, agents, or subcontractors under this Contract. The provisions of this paragraph shall remain in full
force and effect notwithstanding the expiration or early termination of this Contract.

8. Cost of Litigation. In case the STATE shall, without any fault on its part, be made a party to any litigation
commenced by or against the CONTRACTOR in connection with this Contract, the CONTRACTOR shall
pay all costs and expenses incurred by or imposed on the STATE, including attorneys' fees.

9. Liquidated Damages. When the CONTRACTOR is given notice of delay or nonperformance as specified in
paragraph 13 (Termination for Default) and fails to cure in the time specified, it is agreed the CONTRACTOR
shall pay to the STATE the amount, if any, set forth in this Contract per calendar day from the date set for
cure until either (i) the STATE reasonably obtains similar goods or services, or both, if the CONTRACTOR is
terminated for default, or (ii) until the CONTRACTOR provides the goods or services, or both, if the
CONTRACTOR is not terminated for default. To the extent that the CONTRACTOR'S delay or
nonperformance is excused under paragraph 13d (Excuse for Nonperformance or Delay Performance),
liquidated damages shall not be assessable against the CONTRACTOR. The CONTRACTOR remains liable
for damages caused other than by delay.

10. STATE'S Right of Offset. The STATE may offset against any monies or other obligations the STATE owes
to the CONTRACTOR under this Contract, any amounts owed to the State of Hawaii by the CONTRACTOR
under this Contract or any other contracts, or pursuant to any law or other obligation owed to the State of
Hawaii by the CONTRACTOR, including, without limitation, the payment of any taxes or levies of any kind
or nature. The STATE will notify the CONTRACTOR in writing of any offset and the nature of such offset.
For purposes of this paragraph, amounts owed to the State of Hawaii shall not include debts or obligations
which have been liquidated, agreed to by the CONTRACTOR, and are covered by an installment payment or
other settlement plan approved by the State of Hawaii, provided, however, that the CONTRACTOR shall be
entitled to such exclusion only to the extent that the CONTRACTOR is current with, and not delinquent on,
any payments or obligations owed to the State of Hawaii under such payment or other settlement plan.

11. Disputes. Disputes shall be resolved in accordance with section 103D-703, HRS, and chapter 3-126, Hawaii
Administrative Rules ("HAR"), as the same may be amended from time to time.

12. Suspension of Contract. The STATE reserves the right at any time and for any reason to suspend this
Contract for any reasonable period, upon written notice to the CONTRACTOR in accordance with the
provisions herein.

a. Order to stop performance. The Agency procurement officer may, by written order to the
CONTRACTOR, at any time, and without notice to any surety, require the CONTRACTOR to stop
all or any part of the performance called for by this Contract. This order shall be for a specified
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period not exceeding sixty (60) days after the order is delivered to the CONTRACTOR, unless the
parties agree to any further period. Any such order shall be identified specifically as a stop
performance order issued pursuant to this section. Stop performance orders shall include, as
appropriate: (1) A clear description of the work to be suspended; (2) Instructions as to the issuance of
further orders by the CONTRACTOR for material or services; (3) Guidance as to action to be taken
on subcontracts; and (4) Other instructions and suggestions to the CONTRACTOR for minimizing
costs. Upon receipt of such an order, the CONTRACTOR shall forthwith comply with its terms and
suspend all performance under this Contract at the time stated, provided, however, the
CONTRACTOR shall take all reasonable steps to minimize the occurrence of costs allocable to the
performance covered by the order during the period of performance stoppage. Before the stop
performance order expires, or within any further period to which the parties shall have agreed, the
Agency procurement officer shall either:

(1) Cancel the stop performance order; or

(2 Terminate the performance covered by such order as provided in the termination for default
provision or the termination for convenience provision of this Contract.

b. Cancellation or expiration of the order. If a stop performance order issued under this section is
cancelled at any time during the period specified in the order, or if the period of the order or any
extension thereof expires, the CONTRACTOR shall have the right to resume performance. An
appropriate adjustment shall be made in the delivery schedule or contract price, or both, and the
Contract shall be modified in writing accordingly, if:

@ The stop performance order results in an increase in the time required for, or in the
CONTRACTOR'S cost properly allocable to, the performance of any part of this Contract;
and

(2 The CONTRACTOR asserts a claim for such an adjustment within thirty (30) days after the
end of the period of performance stoppage; provided that, if the Agency procurement officer
decides that the facts justify such action, any such claim asserted may be received and acted
upon at any time prior to final payment under this Contract.

C. Termination of stopped performance. If a stop performance order is not cancelled and the
performance covered by such order is terminated for default or convenience, the reasonable costs
resulting from the stop performance order shall be allowable by adjustment or otherwise.

d. Adjustment of price. Any adjustment in contract price made pursuant to this paragraph shall be
determined in accordance with the price adjustment provision of this Contract.

13. Termination for Default.

a. Default. 1f the CONTRACTOR refuses or fails to perform any of the provisions of this Contract with
such diligence as will ensure its completion within the time specified in this Contract, or any
extension thereof, otherwise fails to timely satisfy the Contract provisions, or commits any other
substantial breach of this Contract, the Agency procurement officer may notify the CONTRACTOR
in writing of the delay or non-performance and if not cured in ten (10) days or any longer time
specified in writing by the Agency procurement officer, such officer may terminate the
CONTRACTOR'S right to proceed with the Contract or such part of the Contract as to which there
has been delay or a failure to properly perform. In the event of termination in whole or in part, the
Agency procurement officer may procure similar goods or services in a manner and upon the terms
deemed appropriate by the Agency procurement officer. The CONTRACTOR shall continue
performance of the Contract to the extent it is not terminated and shall be liable for excess costs
incurred in procuring similar goods or services.

b. CONTRACTOR'S duties. Notwithstanding termination of the Contract and subject to any directions
from the Agency procurement officer, the CONTRACTOR shall take timely, reasonable, and
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necessary action to protect and preserve property in the possession of the CONTRACTOR in which
the STATE has an interest.

C. Compensation. Payment for completed goods and services delivered and accepted by the STATE
shall be at the price set forth in the Contract. Payment for the protection and preservation of property
shall be in an amount agreed upon by the CONTRACTOR and the Agency procurement officer. If
the parties fail to agree, the Agency procurement officer shall set an amount subject to the
CONTRACTOR'S rights under chapter 3-126, HAR. The STATE may withhold from amounts due
the CONTRACTOR such sums as the Agency procurement officer deems to be necessary to protect
the STATE against loss because of outstanding liens or claims and to reimburse the STATE for the
excess costs expected to be incurred by the STATE in procuring similar goods and services.

d. Excuse for nonperformance or delayed performance. The CONTRACTOR shall not be in default by
reason of any failure in performance of this Contract in accordance with its terms, including any
failure by the CONTRACTOR to make progress in the prosecution of the performance hereunder
which endangers such performance, if the CONTRACTOR has notified the Agency procurement
officer within fifteen (15) days after the cause of the delay and the failure arises out of causes such as:
acts of God; acts of a public enemy; acts of the State and any other governmental body in its
sovereign or contractual capacity; fires; floods; epidemics; quarantine restrictions; strikes or other
labor disputes; freight embargoes; or unusually severe weather. If the failure to perform is caused by
the failure of a subcontractor to perform or to make progress, and if such failure arises out of causes
similar to those set forth above, the CONTRACTOR shall not be deemed to be in default, unless the
goods and services to be furnished by the subcontractor were reasonably obtainable from other
sources in sufficient time to permit the CONTRACTOR to meet the requirements of the Contract.
Upon request of the CONTRACTOR, the Agency procurement officer shall ascertain the facts and
extent of such failure, and, if such officer determines that any failure to perform was occasioned by
any one or more of the excusable causes, and that, but for the excusable cause, the CONTRACTOR'S
progress and performance would have met the terms of the Contract, the delivery schedule shall be
revised accordingly, subject to the rights of the STATE under this Contract. As used in this
paragraph, the term "subcontractor” means subcontractor at any tier.

e. Erroneous termination for default. If, after notice of termination of the CONTRACTOR'S right to
proceed under this paragraph, it is determined for any reason that the CONTRACTOR was not in
default under this paragraph, or that the delay was excusable under the provisions of subparagraph
13d, "Excuse for nonperformance or delayed performance,” the rights and obligations of the parties
shall be the same as if the notice of termination had been issued pursuant to paragraph 14.

f. Additional rights and remedies. The rights and remedies provided in this paragraph are in addition to
any other rights and remedies provided by law or under this Contract.
14. Termination for Convenience.
a. Termination. The Agency procurement officer may, when the interests of the STATE so require,

terminate this Contract in whole or in part, for the convenience of the STATE. The Agency
procurement officer shall give written notice of the termination to the CONTRACTOR specifying the
part of the Contract terminated and when termination becomes effective.

b. CONTRACTOR'S obligations. The CONTRACTOR shall incur no further obligations in connection
with the terminated performance and on the date(s) set in the notice of termination the
CONTRACTOR will stop performance to the extent specified. The CONTRACTOR shall also
terminate outstanding orders and subcontracts as they relate to the terminated performance. The
CONTRACTOR shall settle the liabilities and claims arising out of the termination of subcontracts
and orders connected with the terminated performance subject to the STATE'S approval. The
Agency procurement officer may direct the CONTRACTOR to assign the CONTRACTOR'S right,
title, and interest under terminated orders or subcontracts to the STATE. The CONTRACTOR must
still complete the performance not terminated by the notice of termination and may incur obligations
as necessary to do so.
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C. Right to goods and work product. The Agency procurement officer may require the CONTRACTOR
to transfer title and deliver to the STATE in the manner and to the extent directed by the Agency
procurement officer:

(1) Any completed goods or work product; and

2 The partially completed goods and materials, parts, tools, dies, jigs, fixtures, plans, drawings,
information, and contract rights (hereinafter called "manufacturing material™) as the
CONTRACTOR has specifically produced or specially acquired for the performance of the
terminated part of this Contract.

The CONTRACTOR shall, upon direction of the Agency procurement officer, protect and preserve
property in the possession of the CONTRACTOR inwhich the STATE has an interest. If the Agency
procurement officer does not exercise this right, the CONTRACTOR shall use best efforts to sell
such goods and manufacturing materials. Use of this paragraph in no way implies that the STATE
has breached the Contract by exercise of the termination for convenience provision.

d. Compensation.

@ The CONTRACTOR shall submit a termination claim specifying the amounts due because of
the termination for convenience together with the cost or pricing data, submitted to the extent
required by chapter 3-122, HAR, bearing on such claim. I1f the CONTRACTOR fails to file
a termination claim within one year from the effective date of termination, the Agency
procurement officer may pay the CONTRACTOR, if at all, an amount set in accordance with
subparagraph 14d(3) below.

2 The Agency procurement officer and the CONTRACTOR may agree to a settlement
provided the CONTRACTOR has filed a termination claim supported by cost or pricing data
submitted as required and that the settlement does not exceed the total Contract price plus
settlement costs reduced by payments previously made by the STATE, the proceeds of any
sales of goods and manufacturing materials under subparagraph 14c, and the Contract price
of the performance not terminated.

3 Absent complete agreement under subparagraph 14d(2) the Agency procurement officer
shall pay the CONTRACTOR the following amounts, provided payments agreed to under
subparagraph 14d(2) shall not duplicate payments under this subparagraph for the following:

(A) Contract prices for goods or services accepted under the Contract;

(B) Costs incurred in preparing to perform and performing the terminated portion of the
performance plus a fair and reasonable profit on such portion of the performance,
such profit shall not include anticipatory profit or consequential damages, less
amounts paid or to be paid for accepted goods or services; provided, however, that if
it appears that the CONTRACTOR would have sustained a loss if the entire
Contract would have been completed, no profit shall be allowed or included and the
amount of compensation shall be reduced to reflect the anticipated rate of loss;

© Costs of settling and paying claims arising out of the termination of subcontracts or
orders pursuant to subparagraph 14b. These costs must not include costs paid in
accordance with subparagraph 14d(3)(B);

(D) The reasonable settlement costs of the CONTRACTOR, including accounting, legal,
clerical, and other expenses reasonably necessary for the preparation of settlement
claims and supporting data with respect to the terminated portion of the Contract and
for the termination of subcontracts thereunder, together with reasonable storage,
transportation, and other costs incurred in connection with the protection or
disposition of property allocable to the terminated portion of this Contract. The total
sum to be paid the CONTRACTOR under this subparagraph shall not exceed the
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15.

16.

total Contract price plus the reasonable settlement costs of the CONTRACTOR
reduced by the amount of payments otherwise made, the proceeds of any sales of
supplies and manufacturing materials under subparagraph 14d(2), and the contract
price of performance not terminated.

4) Costs claimed, agreed to, or established under subparagraphs 14d(2) and 14d(3) shall be in
accordance with Chapter 3-123 (Cost Principles) of the Procurement Rules.

Claims Based on the Agency Procurement Officer's Actions or Omissions.

a.

Changes in scope. If any action or omission on the part of the Agency procurement officer (which
term includes the designee of such officer for purposes of this paragraph 15) requiring performance
changes within the scope of the Contract constitutes the basis for a claim by the CONTRACTOR for
additional compensation, damages, or an extension of time for completion, the CONTRACTOR shall
continue with performance of the Contract in compliance with the directions or orders of such
officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any claim for
additional compensation, damages, or an extension of time for completion; provided:

1) Written notice required. The CONTRACTOR shall give written notice to the Agency
procurement officer:

(A) Prior to the commencement of the performance involved, if at that time the
CONTRACTOR knows of the occurrence of such action or omission;

(B) Within thirty (30) days after the CONTRACTOR knows of the occurrence of such
action or omission, if the CONTRACTOR did not have such knowledge prior to the
commencement of the performance; or

©) Within such further time as may be allowed by the Agency procurement officer in
writing.

2 Notice content. This notice shall state that the CONTRACTOR regards the act or omission
as a reason which may entitle the CONTRACTOR to additional compensation, damages, or
an extension of time. The Agency procurement officer, upon receipt of such notice, may
rescind such action, remedy such omission, or take such other steps as may be deemed
advisable in the discretion of the Agency procurement officer;

3) Basis must be explained. The notice required by subparagraph 15a(1) describes as clearly as
practicable at the time the reasons why the CONTRACTOR believes that additional
compensation, damages, or an extension of time may be remedies to which the
CONTRACTOR is entitled; and

(@) Claim must be justified. The CONTRACTOR must maintain and, upon request, make
available to the Agency procurement officer within a reasonable time, detailed records to the
extent practicable, and other documentation and evidence satisfactory to the STATE,
justifying the claimed additional costs or an extension of time in connection with such
changes.

CONTRACTOR not excused. Nothing herein contained, however, shall excuse the CONTRACTOR
from compliance with any rules or laws precluding any state officers and CONTRACTOR from
acting in collusion or bad faith in issuing or performing change orders which are clearly not within
the scope of the Contract.

Price adjustment. Any adjustment in the price made pursuant to this paragraph shall be determined in
accordance with the price adjustment provision of this Contract.

Costs and Expenses. Any reimbursement due the CONTRACTOR for per diem and transportation expenses

under this Contract shall be subject to chapter 3-123 (Cost Principles), HAR, and the following guidelines:
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a. Reimbursement for air transportation shall be for actual cost or coach class air fare, whichever is less.

b. Reimbursement for ground transportation costs shall not exceed the actual cost of renting an
intermediate-sized vehicle.

C. Unless prior written approval of the HOPA is obtained, reimbursement for subsistence allowance
(i.e., hotel and meals, etc.) shall not exceed the applicable daily authorized rates for inter-island or
out-of-state travel that are set forth in the current Governor's Executive Order authorizing adjustments
in salaries and benefits for state officers and employees in the executive branch who are excluded
from collective bargaining coverage.

17. Payment Procedures; Final Payment; Tax Clearance.

a. Original invoices required. All payments under this Contract shall be made only upon submission by
the CONTRACTOR of original invoices specifying the amount due and certifying that services
requested under the Contract have been performed by the CONTRACTOR according to the Contract.

b. Subject to available funds. Such payments are subject to availability of funds and allotment by the
Director of Finance in accordance with chapter 37, HRS. Further, all payments shall be made in
accordance with and subject to chapter 40, HRS.

C. Prompt payment.

@ Any money, other than retainage, paid to the CONTRACTOR shall be disbursed to
subcontractors within ten (10) days after receipt of the money in accordance with the
terms of the subcontract; provided that the subcontractor has met all the terms and
conditions of the subcontract and there are no bona fide disputes; and

2 Upon final payment to the CONTRACTOR, full payment to the subcontractor,
including retainage, shall be made within ten (10) days after receipt of the money;
provided that there are no bona fide disputes over the subcontractor's performance
under the subcontract.

d. Final payment. Final payment under this Contract shall be subject to sections 103-53 and 103D-328,
HRS, which require a tax clearance from the Director of Taxation, State of Hawaii, and the Internal
Revenue Service, U.S. Department of Treasury, showing that all delinquent taxes, if any, levied or
accrued under state law and the Internal Revenue Code of 1986, as amended, against the
CONTRACTOR have been paid. Further, in accordance with section 3-122-112, HAR,
CONTRACTOR shall provide a certificate affirming that the CONTRACTOR has remained in
compliance with all applicable laws as required by this section.

18. Federal Funds. If this Contract is payable in whole or in part from federal funds, CONTRACTOR agrees that,
as to the portion of the compensation under this Contract to be payable from federal funds, the
CONTRACTOR shall be paid only from such funds received from the federal government, and shall not be
paid from any other funds. Failure of the STATE to receive anticipated federal funds shall not be considered
a breach by the STATE or an excuse for nonperformance by the CONTRACTOR.

19. Modifications of Contract.

a. In writing. Any modification, alteration, amendment, change, or extension of any term, provision, or
condition of this Contract permitted by this Contract shall be made by written amendment to this
Contract, signed by the CONTRACTOR and the STATE, provided that change orders shall be made
in accordance with paragraph 20 herein.

b. No oral modification. No oral modification, alteration, amendment, change, or extension of any
term, provision, or condition of this Contract shall be permitted.
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C. Agency procurement officer. By written order, at any time, and without notice to any surety, the
Agency procurement officer may unilaterally order of the CONTRACTOR:

(A) Changes in the work within the scope of the Contract; and

(B) Changes in the time of performance of the Contract that do not alter the scope of the Contract
work.

d. Adjustments of price or time for performance. If any modification increases or decreases the
CONTRACTOR'S cost of, or the time required for, performance of any part of the work under this
Contract, an adjustment shall be made and this Contract modified in writing accordingly. Any
adjustment in contract price made pursuant to this clause shall be determined, where applicable, in
accordance with the price adjustment clause of this Contract or as negotiated.

e. Claim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder
shall be allowed if written modification of the Contract is not made prior to final payment under this
Contract.

f. Claims not barred. In the absence of a written contract modification, nothing in this clause shall be
deemed to restrict the CONTRACTOR'S right to pursue a claim under this Contract or for a breach of
contract.

g. Head of the purchasing agency approval. Ifthis is a professional services contract awarded pursuant
to section 103D-303 or 103D-304, HRS, any modification, alteration, amendment, change, or
extension of any term, provision, or condition of this Contract which increases the amount payable to
the CONTRACTOR by at least $25,000.00 and ten per cent (10%) or more of the initial contract
price, must receive the prior approval of the head of the purchasing agency.

h. Tax clearance. The STATE may, at its discretion, require the CONTRACTOR to submit to the
STATE, prior to the STATE'S approval of any modification, alteration, amendment, change, or
extension of any term, provision, or condition of this Contract, a tax clearance from the Director of
Taxation, State of Hawaii, and the Internal Revenue Service, U.S. Department of Treasury, showing
that all delinquent taxes, if any, levied or accrued under state law and the Internal Revenue Code of
1986, as amended, against the CONTRACTOR have been paid.

I. Sole source contracts. Amendments to sole source contracts that would change the original scope of
the Contract may only be made with the approval of the CPO. Annual renewal of a sole source
contract for services should not be submitted as an amendment.

20. Change Order. The Agency procurement officer may, by a written order signed only by the STATE, at any
time, and without notice to any surety, and subject to all appropriate adjustments, make changes within the
general scope of this Contract in any one or more of the following:

1) Drawings, designs, or specifications, if the goods or services to be furnished are to be
specially provided to the STATE in accordance therewith;

(2 Method of delivery; or
3 Place of delivery.

a. Adjustments of price or time for performance. If any change order increases or decreases the
CONTRACTOR'S cost of, or the time required for, performance of any part of the work under this
Contract, whether or not changed by the order, an adjustment shall be made and the Contract
modified in writing accordingly. Any adjustment in the Contract price made pursuant to this
provision shall be determined in accordance with the price adjustment provision of this Contract.
Failure of the parties to agree to an adjustment shall not excuse the CONTRACTOR from proceeding
with the Contract as changed, provided that the Agency procurement officer promptly and duly
makes the provisional adjustments in payment or time for performance as may be reasonable. By
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proceeding with the work, the CONTRACTOR shall not be deemed to have prejudiced any claim for
additional compensation, or any extension of time for completion.

b. Time period for claim. Within ten (10) days after receipt of a written change order under
subparagraph 20a, unless the period is extended by the Agency procurement officer in writing, the
CONTRACTOR shall respond with a claim for an adjustment. The requirement for a timely written
response by CONTRACTOR cannot be waived and shall be a condition precedent to the assertion of
a claim.

C. Claim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder
shall be allowed if a written response is not given prior to final payment under this Contract.

d. Other claims not barred. In the absence of a change order, nothing in this paragraph 20 shall be
deemed to restrict the CONTRACTOR'S right to pursue a claim under the Contract or for breach of
contract.

21. Price Adjustment.

a. Price adjustment. Any adjustment in the contract price pursuant to a provision in this Contract shall
be made in one or more of the following ways:

1) By agreement on a fixed price adjustment before commencement of the pertinent
performance or as soon thereafter as practicable;

2 By unit prices specified in the Contract or subsequently agreed upon;

3) By the costs attributable to the event or situation covered by the provision, plus appropriate
profit or fee, all as specified in the Contract or subsequently agreed upon;

(@) In such other manner as the parties may mutually agree; or

(5) In the absence of agreement between the parties, by a unilateral determination by the Agency
procurement officer of the costs attributable to the event or situation covered by the
provision, plus appropriate profit or fee, all as computed by the Agency procurement officer
in accordance with generally accepted accounting principles and applicable sections of
chapters 3-123 and 3-126, HAR.

b. Submission of cost or pricing data. The CONTRACTOR shall provide cost or pricing data for any
price adjustments subject to the provisions of chapter 3-122, HAR.

22. Variation in Quantity for Definite Quantity Contracts. Upon the agreement of the STATE and the
CONTRACTOR, the quantity of goods or services, or both, if a definite quantity is specified in this Contract,
may be increased by a maximum of ten per cent (10%); provided the unit prices will remain the same except
for any price adjustments otherwise applicable; and the Agency procurement officer makes a written
determination that such an increase will either be more economical than awarding another contract or that it
would not be practical to award another contract.

23. Changes in Cost-Reimbursement Contract. If this Contract is a cost-reimbursement contract, the following
provisions shall apply:

a. The Agency procurement officer may at any time by written order, and without notice to the sureties,
if any, make changes within the general scope of the Contract in any one or more of the following:

1) Description of performance (Attachment 1);
2 Time of performance (i.e., hours of the day, days of the week, etc.);

3) Place of performance of services;
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24,

25.

26.

27.

(@) Drawings, designs, or specifications when the supplies to be furnished are to be specially
manufactured for the STATE in accordance with the drawings, designs, or specifications;

(5) Method of shipment or packing of supplies; or
(6) Place of delivery.

b. If any change causes an increase or decrease in the estimated cost of, or the time required for
performance of, any part of the performance under this Contract, whether or not changed by the
order, or otherwise affects any other terms and conditions of this Contract, the Agency procurement
officer shall make an equitable adjustment in the (1) estimated cost, delivery or completion schedule,
or both; (2) amount of any fixed fee; and (3) other affected terms and shall modify the Contract
accordingly.

C. The CONTRACTOR must assert the CONTRACTOR'S rights to an adjustment under this provision
within thirty (30) days from the day of receipt of the written order. However, if the Agency
procurement officer decides that the facts justify it, the Agency procurement officer may receive and
act upon a proposal submitted before final payment under the Contract.

d. Failure to agree to any adjustment shall be a dispute under paragraph 11 of this Contract. However,
nothing in this provision shall excuse the CONTRACTOR from proceeding with the Contract as
changed.

e. Notwithstanding the terms and conditions of subparagraphs 23a and 23b, the estimated cost of this

Contract and, if this Contract is incrementally funded, the funds allotted for the performance of this
Contract, shall not be increased or considered to be increased except by specific written modification
of the Contract indicating the new contract estimated cost and, if this contract is incrementally
funded, the new amount allotted to the contract.

Confidentiality of Material.

a. All material given to or made available to the CONTRACTOR by virtue of this Contract, which is
identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and
shall not be disclosed to any individual or organization without the prior written approval of the
STATE.

b. All information, data, or other material provided by the CONTRACTOR to the STATE shall be
subject to the Uniform Information Practices Act, chapter 92F, HRS.

Publicity. The CONTRACTOR shall not refer to the STATE, or any office, agency, or officer thereof, or any
state employee, including the HOPA, the CPO, the Agency procurement officer, or to the services or goods,
or both, provided under this Contract, in any of the CONTRACTOR'S brochures, advertisements, or other
publicity of the CONTRACTOR. All media contacts with the CONTRACTOR about the subject matter of
this Contract shall be referred to the Agency procurement officer.

Ownership Rights and Copyright. The STATE shall have complete ownership of all material, both finished
and unfinished, which is developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to
this Contract, and all such material shall be considered "works made for hire." All such material shall be
delivered to the STATE upon expiration or termination of this Contract. The STATE, in its sole discretion,
shall have the exclusive right to copyright any product, concept, or material developed, prepared, assembled,
or conceived by the CONTRACTOR pursuant to this Contract.

Liens and Warranties. Goods provided under this Contract shall be provided free of all liens and provided
together with all applicable warranties, or with the warranties described in the Contract documents, whichever
are greater.
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28. Audit of Books and Records of the CONTRACTOR. The STATE may, at reasonable times and places, audit
the books and records of the CONTRACTOR, prospective contractor, subcontractor, or prospective
subcontractor which are related to:

a. The cost or pricing data, and
b. A state contract, including subcontracts, other than a firm fixed-price contract.
29. Cost or Pricing Data. Cost or pricing data must be submitted to the Agency procurement officer and timely

certified as accurate for contracts over $100,000 unless the contract is for a multiple-term or as otherwise
specified by the Agency procurement officer. Unless otherwise required by the Agency procurement officer,
cost or pricing data submission is not required for contracts awarded pursuant to competitive sealed bid
procedures.

If certified cost or pricing data are subsequently found to have been inaccurate, incomplete, or noncurrent as
of the date stated in the certificate, the STATE is entitled to an adjustment of the contract price, including
profit or fee, to exclude any significant sum by which the price, including profit or fee, was increased because
of the defective data. It is presumed that overstated cost or pricing data increased the contract price in the
amount of the defect plus related overhead and profit or fee. Therefore, unless there is a clear indication that
the defective data was not used or relied upon, the price will be reduced in such amount.

30. Audit of Cost or Pricing Data. When cost or pricing principles are applicable, the STATE may require an
audit of cost or pricing data.

31. Records Retention.

@ Upon any termination of this Contract or as otherwise required by applicable law,
CONTRACTOR shall, pursuant to chapter 487R, HRS, destroy all copies (paper or electronic
form) of personal information received from the STATE.

) The CONTRACTOR and any subcontractors shall maintain the files, books, and records that relate to
the Contract, including any personal information created or received by the CONTRACTOR on
behalf of the STATE, and any cost or pricing data, for at least three (3) years after the date of final
payment under the Contract. The personal information shall continue to be confidential and shall
only be disclosed as permitted or required by law. After the three (3) year, or longer retention period
as required by law has ended, the files, books, and records that contain personal information shall be
destroyed pursuant to chapter 487R, HRS or returned to the STATE at the request of the STATE.

32. Antitrust Claims. The STATE and the CONTRACTOR recognize that in actual economic practice,
overcharges resulting from antitrust violations are in fact usually borne by the purchaser. Therefore, the
CONTRACTOR hereby assigns to STATE any and all claims for overcharges as to goods and materials
purchased in connection with this Contract, except as to overcharges which result from violations
commencing after the price is established under this Contract and which are not passed on to the STATE
under an escalation clause.

33. Patented Articles. The CONTRACTOR shall defend, indemnify, and hold harmless the STATE, and its
officers, employees, and agents from and against all liability, loss, damage, cost, and expense, including all
attorneys fees, and all claims, suits, and demands arising out of or resulting from any claims, demands, or
actions by the patent holder for infringement or other improper or unauthorized use of any patented article,
patented process, or patented appliance in connection with this Contract. The CONTRACTOR shall be solely
responsible for correcting or curing to the satisfaction of the STATE any such infringement or improper or
unauthorized use, including, without limitation: (a) furnishing at no cost to the STATE a substitute article,
process, or appliance acceptable to the STATE, (b) paying royalties or other required payments to the patent
holder, (c) obtaining proper authorizations or releases from the patent holder, and (d) furnishing such security
to or making such arrangements with the patent holder as may be necessary to correct or cure any such
infringement or improper or unauthorized use.
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34.

35.

36.

37.

38.

39.

40.

41.

42.

Governing Law. The validity of this Contract and any of its terms or provisions, as well as the rights and
duties of the parties to this Contract, shall be governed by the laws of the State of Hawaii. Any action at law
or in equity to enforce or interpret the provisions of this Contract shall be brought in a state court of
competent jurisdiction in Honolulu, Hawaii.

Compliance with Laws. The CONTRACTOR shall comply with all federal, state, and county laws,
ordinances, codes, rules, and regulations, as the same may be amended from time to time, that in any way
affect the CONTRACTOR'S performance of this Contract.

Conflict Between General Conditions and Procurement Rules. In the event of a conflict between the General
Conditions and the procurement rules, the procurement rules in effect on the date this Contract became
effective shall control and are hereby incorporated by reference.

Entire Contract. This Contract sets forth all of the agreements, conditions, understandings, promises,
warranties, and representations between the STATE and the CONTRACTOR relative to this Contract. This
Contract supersedes all prior agreements, conditions, understandings, promises, warranties, and
representations, which shall have no further force or effect. There are no agreements, conditions,
understandings, promises, warranties, or representations, oral or written, express or implied, between the
STATE and the CONTRACTOR other than as set forth or as referred to herein.

Severability. In the event that any provision of this Contract is declared invalid or unenforceable by a court,
such invalidity or unenforceability shall not affect the validity or enforceability of the remaining terms of this
Contract.

Waiver. The failure of the STATE to insist upon the strict compliance with any term, provision, or condition
of this Contract shall not constitute or be deemed to constitute a waiver or relinquishment of the STATE'S
right to enforce the same in accordance with this Contract. The fact that the STATE specifically refers to one
provision of the procurement rules or one section of the Hawaii Revised Statutes, and does not include other
provisions or statutory sections in this Contract shall not constitute a waiver or relinquishment of the
STATE'S rights or the CONTRACTOR'S obligations under the procurement rules or statutes.

Pollution Control. If during the performance of this Contract, the CONTRACTOR encounters a "release” or
a "threatened release” of a reportable quantity of a "hazardous substance,"” "pollutant,” or "contaminant” as
those terms are defined in section 128D-1, HRS, the CONTRACTOR shall immediately notify the STATE
and all other appropriate state, county, or federal agencies as required by law. The Contractor shall take all
necessary actions, including stopping work, to avoid causing, contributing to, or making worse a release of a
hazardous substance, pollutant, or contaminant, and shall promptly obey any orders the Environmental
Protection Agency or the state Department of Health issues in response to the release. In the event there isan
ensuing cease-work period, and the STATE determines that this Contract requires an adjustment of the time
for performance, the Contract shall be modified in writing accordingly.

Campaign Contributions. The CONTRACTOR is hereby notified of the applicability of 11-355, HRS, which
states that campaign contributions are prohibited from specified state or county government contractors
during the terms of their contracts if the contractors are paid with funds appropriated by a legislative body.

Confidentiality of Personal Information.

a. Definitions.
"Personal information” means an individual's first name or first initial and last name in
combination with any one or more of the following data elements, when either name or data
elements are not encrypted:

@ Social security number;

2 Driver's license number or Hawaii identification card number; or
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©)

Account number, credit or debit card number, access code, or password that would permit
access to an individual's financial information.

Personal information does not include publicly available information that is lawfully made
available to the general public from federal, state, or local government records.

"Technological safeguards™ means the technology and the policy and procedures for use of the
technology to protect and control access to personal information.

b. Confidentiality of Material.

)

(2)

©)

(4)

Q)

(6)

All material given to or made available to the CONTRACTOR by the STATE by virtue
of this Contract which is identified as personal information, shall be safeguarded by the
CONTRACTOR and shall not be disclosed without the prior written approval of the
STATE.

CONTRACTOR agrees not to retain, use, or disclose personal information for any
purpose other than as permitted or required by this Contract.

CONTRACTOR agrees to implement appropriate "technological safeguards” that are
acceptable to the STATE to reduce the risk of unauthorized access to personal
information.

CONTRACTOR shall report to the STATE in a prompt and complete manner any
security breaches involving personal information.

CONTRACTOR agrees to mitigate, to the extent practicable, any harmful effect that is
known to CONTRACTOR because of a use or disclosure of personal information by
CONTRACTOR in violation of the requirements of this paragraph.

CONTRACTOR shall complete and retain a log of all disclosures made of personal
information received from the STATE, or personal information created or received by
CONTRACTOR on behalf of the STATE.

C. Security Awareness Training and Confidentiality Agreements.

)

(2)

CONTRACTOR certifies that all of its employees who will have access to the personal
information have completed training on security awareness topics relating to protecting
personal information.

CONTRACTOR certifies that confidentiality agreements have been signed by all of its
employees who will have access to the personal information acknowledging that:

(A) The personal information collected, used, or maintained by the CONTRACTOR
will be treated as confidential;

(B) Access to the personal information will be allowed only as necessary to perform
the Contract; and

© Use of the personal information will be restricted to uses consistent with the
services subject to this Contract.

d. Termination for Cause. In addition to any other remedies provided for by this Contract, if the
STATE learns of a material breach by CONTRACTOR of this paragraph by CONTRACTOR, the
STATE may at its sole discretion:
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@ Provide an opportunity for the CONTRACTOR to cure the breach or end the violation; or
2 Immediately terminate this Contract.

In either instance, the CONTRACTOR and the STATE shall follow chapter 487N, HRS, with
respect to notification of a security breach of personal information.

e. Records Retention.

@ Upon any termination of this Contract or as otherwise required by applicable law,
CONTRACTOR shall, pursuant to chapter 487R, HRS, destroy all copies (paper or
electronic form) of personal information received from the STATE.

2 The CONTRACTOR and any subcontractors shall maintain the files, books, and records
that relate to the Contract, including any personal information created or received by the
CONTRACTOR on behalf of the STATE, and any cost or pricing data, for at least three
(3) years after the date of final payment under the Contract. The personal information
shall continue to be confidential and shall only be disclosed as permitted or required by
law. After the three (3) year, or longer retention period as required by law has ended, the
files, books, and records that contain personal information shall be destroyed pursuant to
chapter 487R, HRS or returned to the STATE at the request of the STATE.
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5.1

5.2

5.3

5.4

5.5

5.6

5.7

5.8

5.9

OVERVIEW OF THE RFP PROCESS

The RFP is issued pursuant to Subchapter 6 of HAR Chapter 3-122,
implementing HRS §103D-303.

The procurement process begins with the issuance of the RFP and the formal
response to any written questions or inquiries regarding the RFP. Changes to
the RFP will be made only by Addendum.

The register of proposals and Offerors’ proposals shall be open to public
inspection after posting of the award.

All proposals and other material submitted by Offerors become the
property of the State and may be returned only at the State’s option.

The Procurement Officer, or an evaluation committee approved by the
Procurement Officer, shall evaluate the proposals in accordance with the
evaluation criteria in Section Four.

Proposals may be accepted on evaluation without discussion. However, if
deemed necessary, prior to entering into discussions, a "priority list" of
responsible Offerors submitting acceptable and potentially acceptable proposals
shall be generated. The priority list may be limited to a minimum of three
responsible Offerors who submitted the highest-ranked proposals. The objective
of these discussions is to clarify issues regarding the Offeror’s proposal before
the BAFO is tendered.

If during discussions there is a need for any substantial clarification or change in
the RFP, the RFP shall be amended by an addendum to incorporate such
clarification or change. Addenda to the RFP shall be distributed only to priority
listed Offerors who submit acceptable or potentially acceptable proposals.

Following any discussions, Priority Listed Offerors will be invited to submit their
BAFO, if required. The Procurement Officer or an evaluation committee reserves
the right to have additional rounds of discussions with the top three (3) Priority
Listed Offerors prior to the submission of the BAFO.

The date and time for Offerors to submit their BAFO, if any, is indicated in
Section 1.4, RFP Schedule and Significant Dates. If Offeror does not submit a
notice of withdrawal or a BAFO, the Offeror's immediate previous offer shall be
construed as its BAFO.

After receipt and evaluation of the BAFOs in accordance with the evaluation
criteria in Section Four, the Procurement Officer or an evaluation committee will
make its recommendation. The Procurement Officer will award the contract to the
Offeror whose proposal is determined to be the most advantageous to the State
taking into consideration price and the evaluation factors set forth in Section
Four.

EXHIBIT D RFP HTH-100DI-18-005



5.10 The contents of any proposal shall not be disclosed during the review,
evaluation, or discussion. Once award notice is posted, all proposals, successful
and unsuccessful, become available for public inspection. Those sections that
the Offeror and the State agree are confidential and/or proprietary should be
identified by the Offerors and shall be excluded from access.

5.11 The Procurement Officer or an evaluation committee reserves the right to
determine what is in the best interest of the State for purposes of reviewing and
evaluating proposals submitted in response to the RFP. The Procurement Officer
or an evaluation committee will conduct a comprehensive, fair and impartial
evaluation of proposals received in response to the RFP.

5.12 The RFP, any addenda issued, and the successful Offeror's proposal shall

become a part of the contract. All proposals shall become the property of the
State of Hawaii.
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DAVID Y. IGE
GOVERNOR OF HAWAII

BRUCE S. ANDERSON, Ph.D.
DIRECTOR OF HEALTH

STATE OF HAWAII
DEPARTMENT OF HEALTH
HARM REDUCTION SERVICES BRANCH
HIV DRUG AsSISTANCE PROGRAM (HDAP)
3627 Kilauea Avenue, Room 306
Honolulu, Hawaii 96816-2399

HIV DRUG ASSISTANCE PROGRAM (HDAP)
FORMULARY - October 2018

HIV Antiretrovirals

abacavir (Ziagen)

abacavir/lamivudine (Epzicom)

abacavir/lamivudine/zidovudine (Trizivir)

atazanavir (Reyataz)

atazanavir/cobicistat (Evotaz)

bictegravir/emtricitabine/tenofovir
alafenamine (Biktarvy)

cobicistat (Tybost)

darunavir (Prezista)

darunavir/cobicistat (Prezcobix)

darunavir/cobicistat/emtricitabine/tenofovir
alafenamide (Symtuza)

delavirdine (Rescriptor)

didanosine (Videx, Videx EC)

dolutegravir (Tivicay)

dolutegravir/abacavir/lamivudine (Triumeq)

dolutegravir/rilpivirine (Juluca)

efavirenz (Sustiva)

efavirenz/emtricitabine/tenofovir df (Atripla)

elvitegravir (Vitekta)

elvitegravir/cobicistat/emtricitabine/
tenofovir alafenamide (Genvoya)

elvitegravir/cobicistat/emtricitabine/
tenofovir df (Stribild)

emtricitabine (Emtriva)

emtricitabine/rilpivirine/tenofovir
alafenamide (Odefsey)

emtricitabine/rilpivirine/tenofovir df
(Complera)

emtricitabine/tenofovir alafenamide
(Descovy)

emtricitabine/tenofovir df (Truvada)

enfuvirtide (Fuzeon)

etravirine (Intelence)

fosamprenavir (Lexiva)

indinavir (Crixivan)

lamivudine (Epivir)

lamivudine/zidovudine (Combivir)

lopinavir/ritonavir (Kaletra)

maraviroc (Selzentry)

nelfinavir (Viracept)

nevirapine (Viramune, Viramune XR)

raltegravir (Isentress, Isentress HD)

rilpivirine (Edurant)

ritonavir (Norvir)

saquinavir hard gel (Invirase)

stavudine (Zerit)

tenofovir disoproxil fumarate (Viread)

tipranavir (Aptivus)

zidovudine (Retrovir)

Pneumocystis carinii Pneumonia (PCP)

atovaquone (Mepron suspension)
dapsone
pentamidine-aerosolized (NebuPent)

primaquine
trimethoprim/sulfamethoxazole (TMP/SMX)

HIV Related Anemia and Neutropenia

epoetin alfa (Epogen, Procrit)
filgrastim (Neupogen, G-CSF)

EXHIBIT E

leucovorin (Wellcovorin)
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Viral Hepatitis

daclatasvir (Daklinza) !

elbasvir/grazoprevir (Zepatier)!

entecavir (Baraclude)?
glecaprevir/pibrentasvir (Mavyret)!

hepatitis A/B vaccines (Twinrix, Havrix, Engerix-B)
ledipasvir/sofosbuvir (Harvoni)!
ombitasvir/paritaprevir/ritonavir (Technivie)!

ombitasvir/paritaprevir/ritonavir; dasabuvir
(Viekira Pak)!

peginterferon alfa-2a (Pegasys)

peginterferon alfa-2b (PEG-Intron)

ribavirin (Copegus, Rebetol)

sofosbuvir (Sovaldi)*

sofosbuvir/velpatasvir (Epclusa)!

sofosbuvir/velpatasvir/voxilaprevir (Vosevi)!

Opportunistic Infections

acyclovir (Zovirax)

amphotericin B (Fungizone)
amphotericin B liposomal (AmBisome)
azithromycin (Zithromax)

cephalexin (Keflex)

cidofovir (Vistide)

ciprofloxacin (Cipro)

clarithromycin (Biaxin)

clindamycin (Cleocin)

clotrimazole (Lotrimin, Mycelex)
daunorubicin liposomal (DaunoXome)
ethambutol (Myambutol)

famciclovir (Famvir)

fluconazole (Diflucan)

flucytosine (Ancobon)

foscarnet (Foscauvir)

ganciclovir (Cytovene)

isoniazid

itraconazole (Sporanox)
ketoconazole (Nizoral)
megestrol acetate (Megace OS / ES)
norfloxacin (Noroxin)
paclitaxel (Taxol)
posaconazole (Noxafil)
probenecid

pyrazinamide
pyrimethamine (Daraprim)
rifabutin (Mycobutin)
rifampin (Rifadin)
sulfadiazine

valacyclovir (Valtrex)
valganciclovir (Valcyte)
vancomycin (Vancocin)

Other Anti-infectives

dicloxacillin
doxycycline
erythromycin
metronidazole (Flagyl)
oseltamivir (Tamiflu)

paromomycin (Humatin)
pneumococcal PSV (Pneumovax)
terbinafine (Lamisil)

tetracycline

zanamivir (Relenza)

Antidepressants/Antipsychotics

amitriptyline (Elavil)

aripiprazole (Abilify)

bupropion (Wellbutrin, Wellbutrin SR)
citalopram (Celexa)

fluoxetine (Prozac)

mirtazapine (Remeron)

olanzapine (Zyprexa)

EXHIBIT E 2

paroxetine (Paxil)

quetiapine (Seroquel)
risperidone (Risperdal)
sertraline (Zoloft)

venlafaxine (Effexor, Effexor XR)
ziprasidone (Geodon)

Hawai‘i HIV Drug Assistance Program (HDAP)
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Antidiarrheals

crofelemer (Mytesi)
diphenoxylate/atropine (Lomotil)

loperamide (Imodium)

Antihyperlipidemics

atorvastatin (Lipitor)

fenofibrate (Tricor)

gemfibrozil (Lopid)

niacin extended-release tablets (Niaspan)

pitavastatin (Livalo)
pravastatin (Pravachol)
rosuvastatin (Crestor)

Cardiovascular agents

amlodipine (Norvasc)
clopidogrel (Plavix)
furosemide (Lasix)
hydrochlorothiazide
isosorbide mononitrate (Ismo)
lisinopril (Zestril)

lisinopril/hydrochlorothiazide (Zestoretic)
losartan (Cozaar)

metoprolol succinate (Toprol XL)

metoprolol tartrate (Lopressor)

metoprolol tartrate/hydrochlorothiazide
(Lopressor HCT)

olmesartan (Benicar)

olmesartan/hydrochlorothiazide (Benicar HCT)

spironolactone (Aldactone)

warfarin (Coumadin)

Dermatologic agents

alitretinoin gel (Panretin Gel)
5-fluorouracil (Efudex)
hexachlorophene (PhisoHex) 3%

hydrocortisone 1% cream
imiquimod (Aldara)
sinecatechins ointment 15% (Veregen)

Diabetes

glyburide
metformin (Glucophage)

pioglitazone (Actos)
rosiglitazone (Avandia)

Gender Transitioning; Transgender Patients

dutasteride (Avodart)

estradiol- oral, sublingual, transdermal
estradiol valerate for IM injection

estradiol cypionate for IM injection
finasteride- 1 MG, 5 MG (Propecia, Proscar)?

medroxyprogesterone acetate, oral
(Provera)

progesterone, micronized

spironolactone (Aldactone)

testosterone cypionate for IM injection

testosterone gel (Androgel)

Substance Use Disorder: Medication Assisted Treatment and Opioid Overdose

acamprosate (Campral)
buprenorphine (Subutex)*
buprenorphine/naloxone (Suboxone)*
clonidine (Catapres)

disulfiram (Antabuse)

EXHIBIT E 3

naloxone- injection, auto-injector, intranasal
(Narcan)

naltrexone- injection, oral
(Vivitrol, ReVia, Depade)

Hawai‘i HIV Drug Assistance Program (HDAP)
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Other

albuterol (Proventil, Ventolin) omeprazole (Prilosec)

alendronate (Fosamax) ondansetron (Zofran)

cyanocobalamin (B12) injection pancrelipase (Ultrase MT20)

divalproex sodium (Depakote) pantoprazole (Protonix)

dutasteride (Avodart) pregabalin (Lyrica)

epinephrine autoinjector (EpiPen) prednisone

finasteride (Proscar)? prochlorperazine (Compazine)

gabapentin (Gralise, Neurontin) risedronate (Actonel)

hydroxyurea (Hydrea) somatropin (rDNA origin) for injection

levabuterol (Xopenex) (Serostim)®

levetiracetam (Keppra) tamsulosin (Flomax)

levothyroxine (Synthroid) terazosin (Hytrin)

medroxyprogesterone acetate for injection testosterone cypionate for IM injection
(Depo-Provera) testosterone gel (Androgel)

naproxen varenicline (Chantix)

' Treatment slots for HCV direct-acting antivirals may be limited. Prescriber or pharmacy must
call HDAP for slot.

2 Concomitant ART is required for HDAP coverage of entecavir.

3 HDAP does not cover finasteride for treatment of male hair loss.

4 SAMHSA waiver and DEA registration are required to prescribe buprenorphine.

S HDAP coverage of somatropin is limited to treatment of wasting or cachexia to increase lean

body mass and body weight, and improve physical endurance. Concomitant ART is required.
No coverage for any off-label use.

For more information, please call (808) 733-9362 or (808) 733-9361.
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